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CURRENT EVENTS. 





THE SOUTHERN LAw Times.—We have re- 


ceived the initial number of a periodical bear- 


ing the above name. It isan octavo of twenty 
pages, in ordinary law book form. It is ed- 
ited and published by Frank L. Wells, Esq., 
of Nashville, Tennessee, at $5 per year to 
single subscribers, with a reduction to clubs. 
It proposes to furnish all the decisions of the 
Supreme Courts of Tennessee, Arkansas, 
Mississippi, Alabama, North Carolina and 
South Carolina, the leading cases in full and 
comprehensive synopses of all others, as well 
as to give notes of cases, editorial articles, 
gleanings from exchanges, book reviews, 
queries and answers, and a series of articles 
on Southern law and lawyers. ‘This is a very 
extensive programme, and in order to carry 
it out our learned brother will have to enlarge 
his publication several-fold. His present 
number contains several interesting editorials, 
and a considerable amount of digested mat- 
ter from the Supreme Court of Tennessee. 


— os 





THe VERDICT IN THE CasE OF CLUVERIUs. 
—The Virginia Law Journal is one of the 
best of our legal exchanges. We always 
open it eagerly when we receive it in our 
mail, and never fail to find something in it of 
interest. We have, however, noted with re- 
gret that it has not had one word to say in 
opposition to the monstrous decision of a 
bare majority of the Supreme Court of the 
United States, which interferes with the sov- 
ereign right of Virginia to raise revenue and 
to maintain its existence as one of the States 
of the Union. We have read, though with 
much less regret, the abuse which it sees fit 
to bestow upon us for our criticism of the 
verdict of the jury in the case of Cluverius. 
We do not of course profess, at this distance, 
to know whether Cluverius is guilty or inno- 
cent of the murder of his cousin, but we read 
the evidence carefully from day to day, as it 
was published in the daily papers which we 
received from the East; we also read some 
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careful analyses of it in the daily press; and 
while we have not charged our mind with the 
details of it, we could see nothing in it at the 
time but evidence tending to show that Clu- 
verius had seduced his cousin, and that she 
had afterwards been drowned in a reservoir. 
But whether he drowned her, or she drowned 
herself, was left by the evidence, as far as 
we read it, wholly to conjecture. Neverthe- 
less, Cluverius was a scoundrel for seducing 
his cousin, with whom he had been raised as 
a brother, and the jury, instead of giving 
him the benefit of the reasonable doubt, gave 
it to the public, and rendered a verdict in 
accordance with that universal sense of jus- 
tice which says that the man who will seduce 
an innocent girl is not fit to live. We do still 
venture to regard the verdict as an instance 
in which the view that the jury took of the 
enormity of the crime which Cluverius un- 
doubtedly had committed, led them to resolve 
all points against him, and to find him guilty 
of a crime which it is more than likely he 
never committed. . 


TELEGRAPH COMPANIES. — OBLIGATION TO 
GIVE Pusiic Notice OF THE Time oF CLOsING 
11tf Orrices.—Those who have paid the West- 
ern Union Telegraph Company for services 
which were never rendered, will heartily agree 
with the opinion of Mr. Justice Miller, given 
in an abstract to a recent decision of his in a 
former number,! that a telegraph company is 
under no obligation to inform its employees, 
and through them the public, of the time of 
night at which its various offices are closed. 
The difficulty of communicating such infor- 
mation to its employees, which seemed so 
great to the learned justice, would probably 
seem so sinall to a practical business man as 
to provoke a smile. It would be very easy 
for such a company to classify all its offices 
according to the population of the gjty or 
place, and to make and furnish to the public 
a definite rule as to the hours within which its 
offices of the different classes are kept open. 
The Western Union Telegraph Company has 
grown to be, in a practical sense, a monopoly. 
By the absorption of other lines, it has 
placed itself above competition. It serves 
the public’unequally, and in many cases with 


1 Given v. W. U. Tel. Co., ante, 135. 
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shameful negligence. No doubt the business 
which it does for the mercantile classes be- 
tween the great commercial centers is, for the 
most part, well done; but the local messages 
which it transmits for the ordinary people are, 
to our knowledge, very often neglected. We 
know of several instances of such messages 
being so much delayed that the sender could 
have reached the point by rail in a shorter 
time. We could give an interesting catalogue 
of them. The last one which came to our 
knowledge was that of a friend of ours going 
from St. Louis to Burlington, Vermont. He 
telegraphed from Buffalo that he was coming, 
and arrived before the telegram was delivered. 
These abuses will never be corrected while 
the telegraphic service of the country remains 
in the hands of the present monopoly. It is 
the imperative duty of Congress to take pos- 
session of the lines of the Western Union 
Telegraph Company under the existing law, 
which allows it that privilege, and make it a 
part of the postal service of the country. 








NOTES OF RECENT DECISIONS. 





INNKEEPER. [Liapitity|—For Injury To 
Gurst By Communtcatinc TO Him a Conta- 
aious DisgeasE.—In Gilbert v. Hoffman,’ the 
Supreme Court of Iowa affirmed the doctrine 
of Smith v. Baker,® that an innkeeper is lia- 
ble for knowingly or negligently communi- 
cating a contagious disease to the guests. 
The evidence showed that the plaintiff arrived 
by the train at the place where the defend- 


ant’s hotel was situated about three o’clock |}. 


in the morning. She was met at the depot 
by her husband, who had been stopping a 
number of days at the hote!, and she accom- 
panied him to the house and remained there 
a guest until the evening of the next day, 
when the hotel was closed and ‘‘quarantined’’ 
by the authorities of the town; that is, the 
inmates of the house were not permitted to 
depart from it, except as they were removed 
to the pest-house, when they were taken with 
the disease; and the public was excluded 
from it. When she went to the house one of 
the guests was lying sick in a room in the 
house, and his disease proved to be the small- 


223 N. W. Repr. 623. 
* 20 Fed. Repr. 700. 





pox. He was examined by the physician the 
day before plaintiff arrived at the hotel, and 
there was evidence tending to prove that the 
physician there pronounced the disease small- 
pox, and informed defendants that that was 
its character. There is a conflict in the evi- 
dence, it is true, as to the time when defend- 
ants were informed as to the character of the 
disease with which this person was afflicted. 
but the jury were warranted in finding that 
the information was communicated to them 
on the day before plaintiff’s arrival at the 
hotel. There was also evidence tending to 
prove that, in a conversation a few hours af- 
ter her arrival, one of the defendants assured 
her husband in her presence that the disease 
was not in the house, and that the rumors 
that the person who was sick in the house had 
small-pox, were circulated for the purpose of 
injuring the business of the hotel. While 
plaintiff’s husband was at the depot awaiting 
her arrival, he was informed that a rumor was 
current that the disease was in the house, and 
he informed her of this before she went there. 

Counsel for appellants contended that this 
evidence did not warrant the jury in finding 
for plaintiff, because (1) it did not show that 
defendants were guilty of such negligence as 
rendered them liable; and (2) that plaintiff, 
by going to the house after she was informed 
of the rumor which was current as to the 
presence of the disease, and without institut- 
ing an inquiry as to its truth, was guilty of 
such contributory negligence as precluded a 
recovery. But the court held that this posi- 
tion could not be maintained. In giving the 
opinion of the court, Reed, J., said: ‘‘The 
jury * * * were warranted by the evi- 
dence in finding that defendants, with knowl- 
edge of the prevalence of the disease in the 
hotel, kept it open for business, and permit- 
ted plaintiff to become a guest without in- 
forming her of the presence of the disease. 
That they would be liable to one who became 
their guest under these circumstances and 
contracted the disease while in their house, 
and who was himself guilty of no negligence 
contributing to the injury, there can be no 
doubt. The district court properly left it to 
the jury to determine whether plaintiff was 
guilty of imprudence or negligence in going 
to the hotel after she heard the rumor that 
the disease was in the house, without inquir- 
ing further as to ite truth; and they were 
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told that if the circumstances were such as 
that ordinary prudence and care demanded 
that she should, before going to the hotel, 
make further inquiry as to the truth of the 
rumor, and she neglected to do this, and this 
neglect contributed to the injury, she could 
not recover. The instruction states the rule 
on the subject quite as favorably to the de- 
fendants as they had the right to demand. 
By keeping their hotel open for business, 
they in effect represented to all travelers that 
it was a reasonably safe place at which to 
stop; and they are hardly in a position now 
to insist that one who accepted and acted on 
this representation, and was injured because 
of its untruth, shall be precluded from re- 
covering against them for the injury, on the 
ground that she might by further inquiry 
have learned of its falsity. But the. jury 
were warranted by the evidence in find- 
ing that she was not guilty of negligence in 
not inquiring further as to the truth of the 
rumor before going to the hotel. Her hus- 
band who, informed of the rumor, had been 
stopping at the hotel for two or three days, 
had heard nothing while about the house of 
the prevalence of the disease. The informa- 
tion as to the currency of the rumor, was 
communicated to him at the depot while he 
was awaiting the arrival of the train. The 
jury might well have concluded that under 
the circumstances she was justified in assum- 


ing that the rumor was not of such import- 


ance as to demand further investigation.”’ 


+ 





Pieapinc. [RecoupmMent.]—Or THE Doc- 
‘TRINE OF RECOUPMENT AND THE MANNER OF 
PrLeapine THIs Derense.—In Sterling Organ 
Co. v. House,* the Supreme Court of Appeals 
of West Virginia hold that in an action upon 
a contract the defendant may claim a recoup- 
ment under the plea of non—assuwmpsit, pro- 
vided he file with the plea a notice that he 
will claim to have the damages recouped, 
which he has sustained by a breach of the 
agreement on the part of the plaintiff. In 
the opinion of the court, Green, J., goes at 
length into the learning on the subject of 
recoupment, as follows: ‘‘At common law 
the defendant hada right to recoup the 
plaintiff’s damages in a few instances, when 


425 W. Va. 64 (Adv. Sheets). 





the reduction claimed sprang immediately 
from the claim relied upon by the plaintiff. 
This was denominated a recoupment. This 
right was anciently confined within very nar- 
row limits and was indeed little if anything 
more than a mere right of deducting from 
the amount of the plaintiff’s recovery, on the 
ground that his damages were really not as 
great as alleged. This remedy of recoup- 
ment was of very limited application, and 
was originally so trammeled by technicalities, 
that it was of but little use, and the term re- 
coupment for a time became obsolete ; yet the 
principle was always retained. Recently not 
only has the term recoupment been revived, 
but the doctrine has sprung into new life. 
The rigid rules of the common law, which so 
restricted this right, have yielded to the ad- 
vance of civilization, and a new vigor has 
been infused into this remedy; and it is now 
held that the defendant may recoup general- 
ly, whenever the demands of both parties 
spring out of the same contract or transac- 
tion; and it opens in this country generally 
the entire contract or transaction, so far as is 
necessary to determine the plaintiff’s right to 
damages and the amount of the defendant’s 
cross-claims. 


The defense of recoupment differs from 
set-off in several important particulars. First, 
it is confined to matters arising out of and 
connected with the transaction or contract, 
upon which the suit was brought; secondly, 
it has no regard to whether the claim be 
liquidated or unliquidated ; thirdly, if the de- 
fendant’s claim exceeds the plaintiff’s, he can 
not in that action recover the balance which 
was due to him.5 The instances and extent, 
to which the defendant can exercise this right 
of recoupment, are to a considerable degree 
unsettled ; and the manner of its exercise is 
also to some extent unsettled. To compre- 
hend the character of the disputes, which 
have arisen as to the manner of the exercise 
of this right of recoupment, I will quote from 
the dissenting opinion of Judge Cowen in 
Barber v. Rose. The rule of recoupment 
has come to us from England accompanied 
with the remark, that when the quality of the 
work done ata stated price is to be im- 


5 Ward v. Fellers, 3 Mich. 281; Railroad Co. v. Jame- 
son, 13 W. Va. 837-838. 
6 5 Hill, 79. 
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peached, notice of the defense is proper.’ 
Counsel had complained of surprise and Bul- 
ler, J., had refused to allow the defense, 
while Lord Kenyon had allowed it; and the 
remarks mentioned seems to have been 
thrown out, first, as a reply to the counsel, 
and, secondly, as possibly tending to recon- 
cile conflicting decisions of the judges. They 
probably led,the chancellor to say in Reab v. 
McAlister, that he considered a like defense 
perfectly just and equitable when the plaint- 
iff has notice of it. In Ives v. Van Epps,*® 
the point was raised, but it was not thought 
nécessary to decide it. I then said notice 
may be necessary ; but added that the rejec- 
tion of the evidence was no part of the want 
of it. The question has never been much 
thought of so far as I can discover, nor do I 
find it has ever become necessary to decide it 
in any of the cases where it has been mooted. 
In no English case except Barton v. Butler,’ is 
the idea of notice suggested. Other decisions 
have gone forwardjany without attention to it.’ 
These cases belong to two classes ; one where 
the defense was partial and the other where 
it was total. The want of notice was equally 
disregarded in both. Mr. Leigh in his late 
book on Nisi Prius, declares the rule in Bar- 
ton v. Butler, in these words: ‘The defend- 
ant should (though he need not) give notice 
to the plaintiff of the intended defense; for 
otherwise he may have given to complainant 
a surprise, as he may only come prepared to 
prove the agreement for a specified sum.’ I 
presume he means to be understood as say- 
ing that the defendant may or may not give 
notice at his pleasure; but if he gives none 
the court will listen more readily to a motion 
for a new trial on the ground of surprise. 
That any judge or writer ever intended to 
lay down the rule as one of pleading I do not 
believe. There is no color in precedent or 
principle for saying that a defense striking 


7 Lord Ellenborough, C. J., and Lawrence, J., in 

Barton v. Butler, 7 East, 479. 
'822 Wend. 157. 

97 East, 479. 

10 King v. Boston, 7 East, 481, note a, A. D., 1789; 
Farnsworth v. Garrard, 1 Camp. 38, A. D., 1807; Okell 
v. Smith, 1 Stark. Rep. 107, A. D., 1815; Poutton v. 
Lattimore, 9 Barn. & Cress. 259, A. D., 1829; Allen v. 
Cameron, Tyrwh. 907, Cr. & Mees. 832, s. c. A. D. 
1833; Strut v. Blay, 2 Barn. & Adolph. 450, A. D. 1831; 
recognizing Connard v. Gillis, 7 East, 480, 481, and see 
Cousins v. Baddow, 1 Gale, 305. 

0 Vol. 1, p. 79. 





directly at the whole cause of action need be 
be pleaded in an action of assumpsit; and 
there is still less ground for saying that a 
partial defense—matter merely to mitigate 
damages—should be pleaded. A partial de- 
fense can never, according to our cases, be in- 
troduced by a plea, and the universal rule 
both in England and this State is, that where 
a matter cannot be pleaded it may be given 
in evidence.” I am satisfied that to require 
notice of a defense by way of recoupment in 
any case would be a departure from princi- 
ple, from precedent, and all the analogies of 
pleading. The truth is as remarked by Mr. 
Justice Bronsonin Butterman v. Pierce, the 
doctrine of recoupment is of recent origin. 
It would not have been surprising therefore, 
after the remarks in Barton v. Butler,” had 
some judges required a plea or notice. The 
cases fluctuated for some time both in Eng- 
land and in this State on the question of 
whether the doctrine itself should be received 
into the law. About as much has been said 
on the point of notice in one country as in 
another ; but not enough in either to give any 
serious countenance to the idea that it is nec- 
essary. On the whole I am satisfied that the 
plaintiff’s contract having been broken as to 
time, formed a good ground for claiming 
damages by way of recoupment; and that the 
defense was admissible under the general is- 
sue.’ 

This opinion was rendered in May, 1843; 
and though a majority of the court held that 
‘evidence by way of recoupment is not ad- 
missable, unless notice of the defense be 
given, but if notice of the defense is given, 
evidence by way of recoupment may 
always be given under the general issue of 
assumpsit,’ yet the real questions to be con- 
sidered in determining whether recoupment 
can be given in evidence under the general 
issue in assumpsit, and whether in any or in 
every case, where such defense is put in un- 
der the general issue, are so well presented 
in this opinion of Cowen, J., that I have 
thought proper to quote largely from it. The 
opinion of the majority of the court given by 
Bronson, J.,"* is as follows: ‘Although it may 


12 Herkemer Manufacturing and Hydraulic Co. v. 
Small, 21 Wend. 273, 277; Wilmarth v. Babcock, 2 Hill, 
194, 196. 

13 7 East, 479. 

145 Hill, 81. 
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never have been directly and necessarily de- 
cided that the defendant must give notice of 
his intentions to recoup damages, it has often 
been assumed by the courts of this State that 
notice must be given; and such appears to be 
the general opinion of the profession. Very 
few cases have fallen under my observation 
where the defense was attempted without no- 
tice. If it must be regarded as an open 
question, then upon principle, I think notice 
should be required. The defendant often has 
an election either to bring a cross action or 
set up his claim by way of recouping dam- 
ages; and without a notice the plaintiff may 
be surprised on the trial by a defense which 
he is wholly unprepared to meet. There can 
be no hardship on the defendant in requiring 
him to give notice, while a different rule 
would be likely to work injustice. I am 
aware that notice is not necessary when the 
defense goes to the whole consideration of 
the promise on which the plaintiff sues. Such 
a defense shows the plaintiff has no cause of 
action, and is fairly covered by the plea of 
non assumpsit. But it is not so when, as in 
this case, the defense admits the plaintiff has 
a right to sue, and seeks to recoup damages 
on the ground that the plaintiff has failed to 
perform some stipulation in the contract which 
was obligatory upon him. In such case no- 
tice must be given. But the defense seems 
to have been rejected on the ground that it 
was not, in its own nature, admissable. The 
want of notice was not mentioned in the court 
below. On this ground I agree that the judg- 
ment should be reversed. 

‘‘These are the views of the New York 
courts. It seems to me, that those courts 
which held formerly, that recoupment was 
only the right of deducting from.the amount, 
which the plaintiff claimed, on the ground 
that the damages, which he claimed in an ac- 
tion of assumpsit, were too much, and his 
damages were really not as high as he alleged, 
would of course hold that the damages so 
claimed could be reduced under the general 
issue of non assumpsit without any sort of no- 
tice to the plaintiff, that such reduction of 
the amount of the damages claimed by the 
plaintiff would be insisted on by the defend- 


15 See Van Epps v. Harrison, 5 Hill 68. The Mayor, 
ete., of the City of Albany v. Trowbridge and others, 
5 Hill, 71; Trowbridge v. The Mayor of Albany, 7 Hill, 
430. 





ant in the trial; and that in a case of this 
character no notice would now be required to 
be given to the plaintiff. But when a court 
held, as the courts do now generally, that the 
defendant may recoup, whenever the demands 
of both parties spring out of the same con- 
tract or transaction, and the entire contract is 
opened, so far as is necessary to determine 
the plaintiff’s right to damages, and the 
amount of the defendant’s cross-claim, if the 
defendant chooses in the action of assumpsit 
brought by the plaintiff to set up such claim 
by way of recouping damages instead of 
bringing a cross-action, as he might, which is 
the character of the case before us, such 
court should hold, that the defendant must 
give the plaintiff notice, that he will on the 
trial of the case on the general issue seek to 
recoup such damages; for otherwise not only 
might the plaintiff be surprised, but it would 
be difficult or impossible, if a cross-suit was 
afterwards brought by the defendant against 
the plaintiff, for him to show that in point of 
fact the damages claimed by the defendant in 
the last suit brought by him against the 
plaintiff were really recouped in the first suit. 
These views we are disposed to adopt as most 
in accord with reason and justice, and as sus- 
tained by the current of authorities.’ 

‘*The defense of recoupment should never 
be set up by a plea. If the defense struck 
directly at the whole cause of action, it might 
be made under the plea of non assumpsit. If 
it were a partial defense, it could not be in- 
troduced by plea, and as it cannot be intro- 
duced by plea at common law, therefore it 
may be introduced under the plea of the gen- 
eral issue of non assumpsit.” It has been de- 
cided in a number of cases in the Court of 
Appeals of Virginia, that prior to the statute 
of 1831, before quoted, no special plea could 
be filed by a defendant setting up as an abate- 
ment or satisfaction of the plaintiff’s demand, 
that he had violated the obligation on his part 
imposed on him by the contract, or that the 
consideration failed, or that fraud and deceit 


16 See Babcock v. Trice, 18 Ill. 420; Robertson v. 
Davenport & Peterson, 27 Ala. 575; Steamboat ‘Wells- 
ville v. Geisse, 3 Ohio, 333; Satchwell v. Williams, 40 
Conn. 371; Upton & Co. v. Julian & Co., 7 Ohio, 95; 
Fowler & Moon v. Isaac B. Payne, 49 Miss. 32; Rogers 
v. Humphrey, 39 Maine, 382; The Methodist Episco- 
pal Church of East Saginaw v. Ladd, 22 Mich. 280. 

17 Barber v. Rose, 5 Hill, 80; Steamboat Wellsville v. 
Samy 8 Ohio, 333; Nichols v. Dusenbury, 2 Com 
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had been practiced by the plaintiff in making 
the contract sued upon, on which his suit was 
based; in other words that he could not set 
up the defense of recoupment by plea.’® It 
was because of decisions of this character 
that the act of 1831 was passed, which allows 
special pleas in cases of this sort. The cases 
named, in which special pleas are allowed, in- 
clude certain cases, in which, according to the 
views I have expressed, the facts might have 
been given in evidence as a defense under the 
general issue of non asswmpsit accompanied 
with notice to the plaintiff. Ido not under- 
stand this act of 1831 allowing special pleas 
in certain cases, where the defense is recoup- 
ment, to exclude the defendant from making 
this defense under the general issue of non 
assumpsit accompanied with notice thereof to 
the plaintiff. 

‘*Applying the law as thus stated to this 
case, it seems clear that the defense, which 
the defendant sought to set up by special 
pleas, could properly have been set up 
under the general issue of non assumpsit 
accompanied with notice to the plaintiff of 
what damages the defendant sought to recoup. 
The circuit court therefore did not err in per- 
mitting the defendant to file the notice of re- 
coupment, when he pleaded non assumpsit.’’ 


18 Taylor v. King, 6 Mumf. 358; Wyche v. Macklin, 2 
Rand. 426; Tomilson’s Adm’r v. Mason, 6 Rand. 169. ° 








THE LAW OF ANCILLARY ADMINIS- 
FRATION. 





It is well settled that personal property has 
no locality. It follows its owner from place 
to place, and is governed by the law of his 
domicil.!_ This rule applies equally to cases 
of gift, testamentary disposition, and intes- 
tacy. Hence, in the latter instance, the final 
settlement of an estate must be made in ac- 
cordance with the law prevailing at the place 
where the intestate had his home at the time 
of his death. But in the meantime, it very 
frequently happens that the decedent leaves 
assets, and perhaps creditors, in each of sev- 


1 Wilkins v. Ellett, 9 Wall. 740; Holcomb v. Phelps, 
16 Conn. 127; Vroom v. Van Horne, 10 Paige, 549; 
Holmes v. Remsen, 4 Johns. Ch. 460; Petersen v. 
Chemical Bank, 32 N. Y. 21; Succession of Thomas, 16 
Reporter, 234. 





eral jurisdictions. In that event, it is custo- 
mary to raise an administrator upon his estate 
in each State or country, for reasons which 
will appear further on. Letters may be 
granted to different persons, or the adminis- 
trator at the place of domicil may himself 
take out letters in each place where it is ne- 
cessary. But in either case the administra- 
tion at the home of the deceased is called the 
principal, primary or domiciliary ; that in any 
foreign jurisdiction is denominated ancillary, 
auxiliary or subsidiary. This use of terms is 
perhaps somewhat unfortunate, as it seems to 
imply a dependence or subservience of one 
administrator to the other. In point of fact 
each is entirely independent of the other.’ 
Judge Story says: ‘‘I have no objection to 
the use of the terms principal and auxiliary, 
as indicating a distinction in fact as to the ob- 
jects of the different administrations ; but we 
should guard ourselves against the conclusion 
that therefore there is a distinction in 
law as to the rights of the parties. There 
is no magic in words. Each of these admin- 
istrations may properly be considered as a 
principal one, with reference to the limits of 
its exclusive authority ; and each might, under 
circumstances, be justly deemed an auxiliary 
administration. If the bulk of the property, 
and all the heirs and legatees and creditors 
were here, and the foreign administration 
were only to recover a few inconsiderable 
claims, that would most correctly be denomi- 
nated a mere auxiliary administration for the 
beneficial use of the parties here, although 
the domicil of the testator were abroad. The 
converse case would of course produce an 
opposite result. But I am yet to learn what 
possible difference it can make in the rights 
of parties before the court, whether the ad- 
ministration be a principal or an auxiliary ad- 
ministration.’”* 

Since the administrators are thus mutually 
independent, it follows as a legal consequence 
that there is no privity between them. Thus 
it is said, ina Massachusetts case, that each 
derives his authority from, makes his settle- 
ment in, and is discharged by, the court that 
appointed him; neither possesses any au- 


2 Holcomb v. Phelps, supra; Fretwell v. McLemore, 
52 Ala. 124; Burbank v. Paine, 17 La. An. 15. 

3 Harvey v. Richards, 1 Mason, 381. 

4 Taylor v. Barron, 35 N. H. 484; Low v. Bartlett, 8 
Allen, 259; Ela v. Edwards, 13 Id. 48. 
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thority over the doings of the other or the 
property under the other’s control; if one is 
sued, the other cannot defend; a judgment 
rendered against the one is not against the 
other or the decedent’s goods in his hands.* 
So an action will not lie against an adminis- 
trator here on a judgment recovered against 
a foreign administrator of the same intestate. 
The administrator represents the intestate no 
further than as regards the assets over which 
the power that appointed him has jurisdic- 
tion. This arises, of course, from the fact 
that each probate authority is sovereign with- 
in its own jurisdiction, and to it alone can its 
appointee be called upon to account. So also, 
where the assets at the place of domicil, in 
England, are involved in litigation, and a final 
judgment is there obtained, such judgment is 
no ground of estoppel in a suit brought at the 
place of ancillary administration, in Pennsyl- 
vania, upon the same title set up in England 
but in respect of the assets in Pennsylvania.’ 
As remarked by Eastman, J., ‘‘as an admin- 
istrator derives his authority from the law of 
the jurisdiction where he is appointed, his 
power ceases immediately upon his leaving 
the limits of his jurisdiction, and any inter- 
ference with the property of the intestate in 
the jurisdiction where he is not appointed is 
unwafranted by law and renders him an ad- 
ministrator de son tort.’’® And he can not 
withdraw or dispose of the assets in the other 
State until the ancillary administration there 
is settled ; and the assignment by the foreign 
administrator of a judgment recovered in this 
State is void. However, if the question con- 
cerns merely the right of succession to the 
property, and not the assets, a foreign adju- 
dication may be conclusive. Thus it is held 
in a New York case, that a decree against the 
principal administrator, in a suit relative to 
the succession, conducted in due form and 
between proper parties at the domicil, is con- 
clusive upon an ancillary administrator ap- 


5 Low v. Bartlett, supra. 

6 Brodie v. Bickley, 2 Rawle (Pa.) 486; Stacy v. 
Thrasher, 6 How. 44. Nor is the record of a debt 
against an administrator in one State sufficient evidence 
of the debt against an administrator of the same estate 
in another State. McLean v. Meek, 18 How. 16. Nor 
is a foreign judgment even prima facie evidence in such 
ease. Price v. Mace, 47 Wis. 23. 

7 Aspden v. Nixon, 4 How. 467. 
Tucker, 13 Id. 458. 

8 Willard v. Hammond, 21 N. H. 385. 

8 DuVal v. Marshall, 30 Ark. 230. 


See also Hill v. 





pointed here, in respect of the rights of the 
parties which were therein adjudicated.” For 
this does not interfere with the rights of 
creditors at the place of subsidiary adminis- 
tration. 

There are two general principles to be borne 
in mind: (1) That the authority of each ad- 
ministrator is strictly co-extensive with the 
jurisdiction that appointed him, and (2) that 
he is accountable to no foreign authority. Or, 
as has been well said by Story, J.: ‘‘Every 
grant of administration is strictly confined in 
its authority and operation to the limits of the 
territory of the government which granted it, 
and does not de jure extend to other coun- 
tries. It cannot confer, as a matter of right, 
any authority to collect assets of the deceased 
in any other State ; and whatever operation is 
allowed to it beyond the original territory of 
the grant is a mere matter of comity. * * * 
On the other hand, the administrator is ex- 
clusively bound to account for all the assets 
which he receives under and in virtue of his 
administration to the proper tribunals of the 
government from which he derives his au- 
thority, and the tribunals of other States have 
no right to interfere with or to control the ap- 
plication of those assets according to the lex 
loci.”’" Nor can he be compelled to disclose 
assets which he has collected in a foreign jur- 
isdiction and for which he is answerable 
there. From these two principles it follows 
that the courts of one State cannot take no- 
tice of letters testamentary granted in another 
State, and hence that the domiciliary admin- 
istrator of the intestate has no right or au- 
thority, as such, to maintain an action before 
the courts of another State. This is a well 
established and almost universal rule.” And 
it is precisely from this rule that the necessity 


10 Suarez v. Mayor, etc. of New York, 2 Sandf. Ch, 
193. 
1. Vaughn vy. Northup, 15 Pet. 1; Dixon’s Ex’rs v. 
Ramsay’s Ex’rs, 3 Cranch, 319; Fletcher’s Admr. v. 
Saunders, 7 Dana (Ky.) 345; s. c. 32 Am. Dec. 96; 
Banta v. Moore, 15 N. J. Eq. 97. 

12 Selectmen of Boston v. Boylston, 2 Mass. 384; Fay 
v. Haven, 3 Met. 109; Mothland v. Wireman, 3 Penr. & 
Watts, 185; Freeman’s Appeal, 68 Pa. St. 151. 

13 Wilkins v. Ellett, 9 Wall. 740; Vroom v. Van Horne, 
10 Paige, 549; Morell v. Dickey, 1 Johns. Ch. 153; Good- 
win v. Jones, 3 Mass. 514; Sabin v. Gilman, 1 N. H. 193; 
Taylor v. Barron, 35 Id. 495; Riley v. Mosely, 44 Miss. 
37. There is an exception to this rule, however, in 
Alabama; Bells v. Nichols, 38 Ala. 678; andin Pennsyl- 
vania; Willing v. Perot, 5 Rawle, 264; Moore v. Fields, 
42 Pa. St. 467; and perhaps elsewhere by statute. 
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of taking out anciliary administration arises. 
It is in order that the administrator may be 
clothed with the authority of the particular 
State, and entitled to be heard, in his repre- 
sentative capacity, before her courts. 

It may be mentioned parenthetically that 
the assignee of a foreign executor may sue 
without taking out ancillary letters; for his 
rights depend, not upon the executor’s official 
capacity, but solely upon the assignment." 

It is customary to grant ancillary adminis- 
tration wherever the decedent leaves assets. 
To adopt the language of Eastman, J.: 
‘*When an individual dies possessed of estate 
in different governments, it is in general ne- 
cessary that an administration should be 
granted in each government where the prop- 
erty is situated. This may not be required 
where the estate is solvent and the property 
consists of real estate only, but the rule ap- 
plies to all other cases that now occur to 
us.’’"5 It is not necessary that the principal 
administration should be first taken out. 
And if the deceased leaves a will, it is not an 
essential prerequisite to the granting of an- 
cillary administration that the will should have 
been proved at the domicil ;" and administra- 
tion granted in one State on property there of 
a resident of another State is not impaired or 
abridged by a previous grant of administra- 
tion in such other State.'* 

The first and chief duty of the ancillary ad- 
ministrator is to collect all the assets of the 
estate lying within his jurisdiction, and to 
apply the same to the payment of those credi- 
tors who are resident in the jurisdiction and 
duly establish their claims.” In making such 
payment he must have a due regard to the 
solvency or insolvency of the estate. For 
while the assets immediately within his reach 
might be sufficient to pay all domestic claim- 
ants in full, yet it would be unjust to the 
foreign creditors to exhaust the fund in this 
manner. ‘‘The proper course would un- 


14 Harper v. Butler, 2 Pet. 239; Petersen v. Chemical 
Bank, 32 N. Y. 21. 

15 Clark v. Clement, 33 N. H. 567. 

16 Stevens v. Gaylord, 11 Mass. 256. 

17 Bowdoin v. Holland, 10 Cush. 17. For if that were 
necessary, and if the will were purposely witbheld and 
never offered for probate, foreign creditors could never 
collect their claims. 

18 Henderson v. Clark, 4 Litt. (Ky.) 277. 

19 Goodall v. Marshall, 11N. H. 88; Fay v. Haven, 3 
Met. 109. 





doubtedly be, [in case of an insolvent estate, | 
to retain the fund here for a pro rata distri- 
bution according to the laws of our State 
among the citizens thereof, having regard to 
all the assets, either in the hands of the prin- 
cipal administrator or of the administrator 
here, and having regard also to the whole of 
the debts which by the law of either country 
are payable out of those assets, disregarding 
any fanciful preference which may be given 
to one species of debt over another, consider- 
ing the fund here as applicable to the just 
proportion due to our citizens.’’” 


The ancillary administrator can grasp only 
the property whose situs is within the juris- 
diction of the tribunal appointing him. But 
since he is required to collect all such prop- 
erty, it often becomes important to determine 
exactly what species of assets are legally 
within his reach. To this point it has been 
said: ‘‘A bond will be assets in the country 
of the deceased obligee’s domicil, or in the 
country where the bond happens to be at the 
time of the obligee’s death; but a debt due 
by parol contract will always be assets in the 
State where the debtor resides, unless it shall 
lawfully come into the hands of the domicil- 
iary administrator.’’* A Pennsylvania case 
holds that corporate stock belongs to the de- 
cedent’s domicil, though it may be controlled 
to a certain extent in a foreign jurisdiction to 
make it liable to creditors resident there.* 
Again, where a resident of Calcutta died pos- 
sessed of American funds, which he be- 
queathed to his sons specifically upon various 
trusts, a local administrator, c. t. a., was en- 
titled to the fund in preference to those 
claiming under the foreign executor.* And 
so money received in a foreign State of debt- 
ors living here is to be accounted for in this 
State.” 


® Dawes v. Head, 3 Pick. 128, 147; Davis v. Esty, 8 
Id. 475; Fay v. Haven, 3 Met. 109. 

21 Baldwin’s Appeal, 81 Pa. St. 441; Taylor v. Mof- 
fatt, 29 Mo. 126. 

2 Fletcher v. Saunders, 7 Dana (Ky.), 345. Notes 
are merely evidence of indebtedness, and the property 
they represent is in thé jurisdiction where the debtor 
is, not where the notes are. Owen v. Miller, 10 Ohio 
St. 136. 

23 McKeen v. County of Northampton, 49 Pa. St. 525. 

% Willing v. Perot, 5 Rawle, 264, 

2% Hooker v. Olmstead, 6 Pick. 481; Wheelock v. 
Pierce, 6 Cush. 288; VanBokkelen v. Cook, 5 Sawyer 
C. C. 587. 
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Another important question is as to the ef- 
fect of a voluntary payment by a debtor to 
the foreign executor. It has been stated that 


_ such a payment will be a good discharge to 


the debtor as against an administrator duly 
appointed at the debtor’s domicil;* though 
this has commonly been modified by the pro- 
viso that there shall be no creditors or dis- 
tributees at the latter place.” And it has 
been held that where a debtor upon bond and 
mortgage, residing in New York, where the 
mortgaged land also lay, paid the amount due 
to a foreign administrator of the mortgagee 
who had been appointed at the domicil of the 
intestate, where the bond and mortgage were 
at the time of the intestate’s decease, not- 
withstanding a domestic administrator had 
been previously appointed and qualified, the 
satisfaction of the mortgage by the foreign 
administrator was no defense to an action by 
the domestic administrator to foreclose the 
mortgage.” But while the foreign executor 
may generally receive voluntary payments, 
and take the funds to the domicil for admin- 
istration, yet-it appears that a creditor resid- 
ing in the State where the collection was made 
may take out ancillary administration or bring 
suit against the foreign executor, for the pur- 
pose of having such assets appropriated to 
the payment of his debt, at any time before 
the foreign executor has fully administered 
at the place of domicil.” Real estate is as- 
sets in the hands of the ancillary administra- 
tor for the purpose of paying domestic debts, 
and the domieiliary executor cannot disturb 
his possession for the purpose of selling it, 
until such debts and the costs of administra- 
tion are paid.® But the ancillary adminis- 
trator has generally no power to sell real prop- 
erty unless the estate proves insolvent. 
Whether non-resident creditors may prove 
their claims in the ancillary administration 
and have them allowed, is a question upon 
which the decisions are not uniform. In a 
Pennsylvania case, it was held by Lewis, J., 
that mere residence in the State of the ancil- 
lary administration is not requisite to invest 


% Williams v. Storrs, 6 Johns. Ch. 353. 

27 Wilkins’v. Ellett, 9 Wall. 740. 

38 Stone v. Scripture, 4 Lans. (N. Y.) 186. But see 
Doolittle v. Lewis, 7 Johns. Ch. 45. 

29 Marcy v. Marcy, 32 Conn. 308. 

3% Apperson v. Bolton, 29 Ark. 418. 

31 Goodall v. Marshall, 11 N. H. 88. 





creditors with the character of ‘‘domestic 
claimants,’’ so as to be heard; they may be 
treated as such when they file their claims in 
our courts. National comity requires that 
they should not be driven to seek their rights 
in foreign countries and courts; but this rea- 
son has no place where they voluntarily ap- 
peal to those foreign tribunals as the best 
means of securing their claims.” But onthe 
other hand, if the foreign creditor’s laim is 
barred under the laws of his own State, he 
cannot recover in ours.* In Vermont it is 
held that where ancillary administration is 
taken in that State, and no assets are found 
elsewhere, and the estate is insolvent, non- 
resident creditors may prove their claims 
there and share pro rata with domestic cred- 
itors in the distribution of the estate. And 
the same rule obtains in New Hampshire.” 
On the whole, there appears to be no good 
reason why foreign creditors should not be 
allowed to prove their claims; for, as we have 
already seen, if the whole estate is insolvent, 
all creditors must share pro rata. 

As regards creditors, the administration 
must be conducted according to the law of 
the place where ancillary administration is 
taken out. For it is the duty of the State to 
protect its own citizens in the enforcement of 
their valid claims against a decedent’s estate. 
No principle of inter-state comity requires 
the postponement of their rights. And man- 
ifestly it would often work the greatest injus- 
tice, as well as inconvenience, to domestic 
claimants to compel them to seek their rights 
before a foreign tribunal. But as regards 
legatees, or other distributees, the matter 
stands upon a different footing. As it is 
commonly expressed, lex loci for creditors, 
lex domicilii for distributees. It was said in 
a Massachusetts case: ‘‘But legatees, who 
claim only from the bounty of the testator, 
must resort to the country of the testator, 
where the will was originally proved, and by 
the law of which his effects are to be distrib- 
uted, to obtain the bounty they claim.’’* 
This follows from the universal law that per- 
sonal property, in cases of intestacy, is to be 
distributed by the law of the domicil of the 


® Dent’s Appeal, 22 Pa. St. 514. 

83 Barry’s Appeal, 88 Pa. St. 131. 
34 Prentiss v. VanNess, 31 Vt. 95. 
35 Goodal v. Marshall, 11 N. H. 88. 
% Richards v. Dutch, 8 Mass. 506. 
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intestate at the time of his death.” Thisrule 
had its origin in international comity, but; as 
remarked by Denio, J.: ‘‘It is equally obli- 
gatory, as a rule of decision in the courts, as 
a legal rule of purely domestic origin. It 
does not belong to the judges to recognize or 
deny the rights which individuals may claim 
under it at their pleasure or caprice.’’ * ‘‘It 
is true that it isin the power of each sove- 
reignty, and within the constitutional powers 
of the States of this Union, to repudiate this 
salutary doctrine, in its application to them- 
selves, or to modify it, for what they may 
suppose to be the protection of their own cit- 
izens; but without some peculiar necessity it 
cannot be supposed that any well regulated 
government will do it.’’ ® 

Hence, after all debts are paid at the place 
of ancillary administration, two courses are 
open to the court there in the disposition of 
the surplus. Either it may retain the fund 
and proceed to make distribution of it in ac- 
cordance with the laws of the country where 
the decedent was domiciled; or it may direct 
the ancillary administrator to remit such bal- 
ance to the principal administrator for distri- 
bution by the latter. The courts have gener- 
ally chosen the second of these two courses ; 
for the very obvious reason that it would be 
extremely difficult and embarrassing for any 
tribunal to adopt and interpret the laws es- 
tablished in an entirely foreign jurisdiction. 
Besides, the comity which prevails between 
independent sovereignties requires that each 
should be entitled to the exclusive adminis- 
tration of its own laws. We may, therefore, 
regard it as the settled practice to remit the 
fund to the place of principal administration, 
after the payment of debts.” But it has been 
repeatedly declared that this is a matter, not 
of jurisdiction, but of judicial discretion.“ 
As was said by Lewis, J.: ‘‘The right to re- 


37 Ennis v. Smith, 14 How. 400. This was the cele- 
brated case involving the estate of General Kosciusko. 
See alsoGilman v. Gilman, 52 Me. 165; Gravillon v. 
Richards, 13 La. 293; 2 Kent’s Comm. *429, 

3% Parsons v. Lyman, 20 N. Y. 103. 

39 Lawrence v. Kitteridge. 21 Conn. 578. 

# Wilkins v. Ellett, 9 Wall.-740; Stevens v. Gaylord, 
11 Mass. 256; Stokely’s Estate, 19 Pa. St. 482; Barry’s 
Appeal, 88 Id. 131; Williamson v. Furbush, 31 Ark. 
539; Wright v. Gilbert, 51 Md. 146; Sandford v. 
Thompson, 18 Ga. 554. 

41 Parsons v. Lyman, 20 N. Y. 103; Estate of Parker, 
8 Phila. 217; Williams v. Williams, 5 Md. 467; Gravil- 
lon v. Richards, 13 La. 293. 





tain the fund, and the jurisdiction to distrib- 
ute it among the parties entitled, undoubtedly 
exists in the tribunals of the country under 
whose authority it was collected.’’* And 
therefore, if there exist any circumstances 
making it more convenient or desirable that 
the fund should be distributed by the ancil- 
lary administrator, instead of being remitted, 
the former course will be adopted. For ex 

ample, the rule of comity does not apply 
when the assets at the place of ancillary ad- 
ministration are involved in_ litigation.” 
Again, where all claims have been paid by 
the principal administrator, if a party resi- 
dent within the jurisdiction of the ancillary 
administration would be entitled at the dom- 
icil to receive the entire fund, it will be paid 
directly to him by the administrator here, 
without remitting it to the domicil.“ So, al- 
so, where a final settlement has been made at 
the domicil, and a majority of the distribu- 
tees are opposed to the transmission of the 
fund.” 

It must be remembered, however, that this 
rule of remitting to the domiciliary adminis- 
trator has no application whatever where the 
fund arises from the sale of real property.” 
All questions concerning the title to real 
property, the validity or invalidity of a de- 
vise, the capacity of the testator, and so on, 
are to be determined according to the laws of 
the State where the property is situated.” 
And hence if the surplus in the hands of the 
ancillary administrator is of such an origin 
that equity would treat it as real estate, it 
must be distributed by him under the laws of 
his own State. H. Campsecy Brack. 
Williamsport, Pa. 


# Dent’s Appeal, 22 Pa. St. 514. 

48 Aspden v. Nixon, 4 How. 467. 

# Suarez v. New York, 2 Sandf. Ch. 193. 

% Dent’s Appeal, 22 Pa. St. 514. 

# Trey’s Estate, 11 Weekly Notes, 207. 

47 Hawley v. James, 7 Paige Ch. 2138; McCollum y. 
Smith, 1 Meigs (Tenn.), 342. 
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DRUNKENNESS HOW FAR AN EXCUSE FOR 
CRIME. 


CLINE v. THE STATE.* 





Supreme Court of Ohio, June 16, 1885. 


CRIMINAL Law. [Intozication.]—How far an Ex- 
cuse for Crime.—Intoxication is no defense to a prose- 
cution for crime; but in some cases evidence of intox- 
ication is admissible toshow that no crime has been 
committed, or to show the degree or grade of a crime; 
and in a prosecution for maliciously shooting with in- 
tent to wound, evidence that the defendant was so 
much intoxicated that he could not form or have such 
intent, is admissible. 


Error to the Court of Common Pleas of Athens 
County. 

E. Tompkins, for plaintiff in error; J. Lawrence, 
Attorney-General, and D. L. Sleeper, Prosecuting 
Aftorney, for the State. 

OKEY, J., delivered the opinion of the court: 

Cline was tried in the Court of Common Pleas 
of Athens County, at the February term, 1885, for 
maliciously shooting Kinkead, the indictment 
charging, in the first count, an intent to kill, and 
in the second count an intent towound. The ver- 
dict was guilty upon the second count, and not 
guilty on the first, and the prisoner was sentenced 
to the penitentiary. This is a petition in error to 
reverse the judgment. 

The Rev. Stats. define the crime and prescribe 
the punishment, and also provide that upon such 
an indictment there may bea conviction for an 
assault. §§ 6820, 6823, 7316. And see Barber v. 
The State, 39 Ohio St. 660; Mitchell v. The State, 
42 Ohio St. 383. * * * [Omitting the discus- 
sion of an immaterial point. Ed. C. L. J.] 

Evidence was offered showing that the prisoner 
was intoxicated at the time of the shooting. The 
court charged that ‘if the jury should find that 
the defendant was intoxicated to such an extent 
as to deprive him of his reason, so as to render 
him incapable of reasoning or exercising his rea- 
soning faculties, the jury will find the defendant 
not guilty of intent to kill, as charged in the first 
count of the indictment. Ifthe jury should find 
that the defendant was intoxicated to such an ex- 
tent as to deprive him of his reason, and render 
him incapable of forming an intent, the jury may 
proceed further, and consider whether or not the 
defendant is guilty as charged in the second 
count.”’ 

In order to find the prisoner guilty of the felony 
charged in the second count, it was necessary to 
prove that the prisoner shot Kinkead with the 
specific intent of wounding him (Barber v. The 
State, supra); and no reason can be given why 
evidence of intoxication might not be considered 
with reference to the felony charged in the second 
count, if it could be considered with reference to 


S. c.,14 Weekly Law Bulletin, 20; to appear in 43 
Ohio St. 





the felony charged in the first count. In making 
such distinction the court erred. The real ques- 
tion, therefore, is, whether in such a case it is 
competent to show that the defendant was, at the 
time of the shooting intoxicated to such an ex- 
tent that he could not form or have a purpose or 
intent to kill or wound. 

Where a person having the desire to do to 
another an unlawful injury, drinks intoxicating 
liquors to nerve himself to the commission of the 
crime, intoxication is held, and properly, to ag- 
gravate the offense; but at present the rule that 
intoxication aggravates crime is confined to cases 
of that class. The rule is well settled that intoxi- 
cation is not a justification or an excuse for crime. 
To hold otherwise would be dangerous to, and 
subversive of, public welfare. But in many cases 
evidence of intoxication is admissible with a view 
to the question whether a crime has been com- 
mitted, or where a crime, consisting of degrees, 
has been committed, such evidence may be im- 
portant in determining the degree. Thus, an in- 
toxicated person may have a counterfeit bank bill 
in his possession for a lawful purpose, and in- 
tending to pay a genuine bill to another person, 
may, by reason of such intoxication, hand him 
the counterfeit bill. As intent, in such case, is of 
the essence of the offense, it is possible that in 
proving intoxication, you go far to prove that no 
crime was committed. Pigman v. The State, 14 
Ohio, 555. So, where the offense charged em- 
braces. deliberation, premeditation, some specific 
intent, or the like, evidence of intoxication may 
be important, and it has frequently been admitt- 
ed. Ib.; Nichols v. The State, 8 Ohio St. 435; 
Davis v. The State, 25 Ohio St. 369; Lytle v. The 
State, 31 Ohio St. 196. The leading case of Pig- 
man v. The State has been repeatedly cited with 
approval (People v. Robinson, 2 Park. 235; Peo- 
ple v. Harris, 29 Cal. 678; Roberts v. The People, 
19 Mich. 687; The State v. Welch, 21 Minn. 22; 
Hopt v. The People, 104 U. 8S. 631; The State v. 
Johnson, 40 Conn. 136), and no doubt the law 
upon the subject is correctly stated in that case, 
and the rule as there expressed is humane and 
just; but there is always danger that undue 
weight will be attached to the fact of drunken- 
ness, where it isshown in a criminal case, and 
courts and juries should see that it is only used 
for the purpose above stated, and not as a cloak 
or justification for crime. See also U. S. v. Drew, 
5 Mason, 28, s. c., 1 Led. Crim. Cas. (2 ed.), 131, 
note; Reg. v. Davis, 14 Cox, C.C., S68: 8. C.. B 
Moak’s Eng. R. 657, note; Lawson on Insanity, 
533-768, where all the cases are collected relating 
to the admissibility and effect, in criminal cases, 
of proof of intoxication. In saying, as the court 
virtually said, that proof of intoxication could not 
be considered with respect to the felony charged 
in the second count of the indictment, there was 
prejudicial error. 

Judgment reversed. 

‘og: my! the discussion of another immaterial 
point. Ep. C. L. J.) soe 
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NOTE ON THE SUBJECT OF DRUNKENNESS AS AN 
ExcusE FOR CRIME.—In determining what is the 
exact doctrine regarding the defense of drunkenness 
for a criminal intent, courts have met with no little 
difficulty. In cases of the kind under consideration it 
is supposed to be always remembered that the doctrine 
that “a man shall not be permitted to privilege one 
crime with another” has a special application; and 
therefore it has come to be a well established rule, and 
has been decided by the courts of last resort in almost 
every State in the Union,—that temporary insanity 
produced immediately by intoxication does not de- 
stroy responsibility, where the patient, when sane and 
responsible, made himself voluntarily intoxicated. 
And, although drunkenness can not be said to aggra- 
vate a crime in a judicial sense, yet it forms no defense 
or excuse for any crime committed whilst a man is in 
that condition.1 There is no question as to this. 
Drunkenness, so long as it does not prostrate tlre fac- 
ulties, cannot be distinguished from any other kind of 
passion. Ifa man fires into a crowd of people with no 
specific intent to kill any particular individual,but only 
in obeflience to a gross sensual indulgence, and death 
ensues, it is murder at common law.? On the same 
principle, it would seem that a man, who voluntarily 
puts himself in a state of mind which causes him to 
take the life of another, is guilty, by construction, of 
the common law crime of murder.’ And this is true, 
although the party migiit not have contemplated the 
crime when sober. 

The difficulty is in applying this inflexible rule to the 
different individual cases as they arise. It appears, 
however, that when the state of drunkenness is such 
that any civil act would be void, the accused may still 
be held criminally responsible for a crime like murder. 
Some judges, indeed, have admitted a plea of exculpa- 
tion when the crime was committed in a state of fren- 
zy arising from habitual drunkenness; but this is not 
general. Ifthe drunkenness has produced a diseased 
state of the mind, then a criminal act perpetrated by 
the person admits of exculpation, either on the ground 
of actual insanity, or of the want of sane consciousness 
of the act.5 Anda fixed habitual madness which is 
the result of long continued habits of drunkenness will 
excuse; but insanity or a want of reason which is the 
immediate result of intoxication, affords no excuse for 
crime.6 Where it is shown that the defendant’s mind 
has been so far destroyed by drunkenness as to render 
him mentally incompetent for the intelligent commis- 
sion of a crime, although intoxicated at the time the 
act was perpetrated, this mental incapacity is consid- 
ered a sufficient defense.’ And settled insanity pro- 
duced by intoxication affects responsibility in the same 
way as insanity produced by any other cause.8 

Drunkenness may be said to have two degrees in its 
effects upon the memory and discretion. The one of 
these is mere intoxication. No degree of this will pal- 
liate or excuse, where it is the effect of the voluntary 


1 Wharton’s Crim. Law, § 49; People v. Rogers, 18 N. Y. 
9; Pirtle v. State, 9 Hump. (Tenn.) 665; Stuart v. State, 1 
Baxter (Tenn.) 180; Schaller v. State, 14 Mo. 502; Harlow 
v. State, 21 Mo. 446; People v. Lewis 36 Cal. 531; Mercer v. 
State, 17 Ga. 146; Golden v. State, 25 Ga. 527. 


21 Hawk. P.C. c. 31, 5, 18; 1 Hale, P.C. 451; 4 Black Com. 
199. 


8 Taylor’s Med. Jur. 712. 

4Regina v. Reeves, Derby Winter Assizes, 1844. 

5 Taylor’s Med. Jur. 7 

6 Cornell v. State, M. & Y. (Tenn.) 149; Pirtle v. State, 
9 Hum. (Tenn.) ; Stuart v. State, 1 Bax. (Tenn.) 180. 

7 Bailey v. State, 26 Ind. 422; Chuck v. State, 40 Ind. 


4 


8 Whart.,Crim. Law. § 48. 





act of, the defendant. The other effect of drunken- 
ness is mental unsoundness, brought on by excessive 
drinking, which remains after the intoxication has 
subsided. This latter mental unsoundness, if it exists 
to such an extent that the accused loses the govern- 
ment of his reason, may be interposed as a palliation 
or excuse. Ifa man commits any criminal] act while 
laboring under a fit of delirium tremens or mania a 
potu he cannot be made responsible; he in fact re- 
ceives the same consideraiion from the courts as that 
given toany other species of insanity. The only rea- 
son for assigning a higher degree of responsibility in 
eases of crimes committed by persons while their 
minds are thus dethroned, is that it is the natural con- 
sequences of their own acts. To this, however, it may 
be answered that delirium tremens is not the intended 
result of drink, as drunkenness is, but is shunned 
rather than courted by the patient, and is impossible 
to be assumed in order to cover guilt.' The test 
seems to be that if the party who commits a criminal 
act while in a state of mania a potu, which is so con- 
firmed as not to allow the defendant to know the na- 
ture of the act, or whether it was wrong or not, he is 
not responsible, although such insanity is produced by 
the voluntary use of intoxicating liquors.’ A differ- 
ent rule prevails however in these cases from other 
cases of insanity. It is an established rule that where 
insanity is once shown to exist its continuance is pre- 
sumed until the contrary is proved. But where delir- 
ium tremens is set up asa defense the prisoner must 
show that he was under a delirium at the time the act 
was perpetrated, there being no presumption of its ex- 
istence from antecedent fits from which he has recov- 
ered. So much weight is given to the plea of mania 
a potu that acquittals have even taken place where 
there was deliberation, as well as an apparent motive 
for the crime.4 

While intoxication per se is no defense to the fact oJ 
guilt, still, when the nature and essence of a crime is 
made to depend by law upon the peculiar condition of 
the criminal’s mind at the time and with reference to 
the act done, drunkenness as a matter of fact affecting 
such condition of the mind is a proper subject for con- 
sideration by the jury.5 If the existence of a specific 
intent is essential to the commission of a crime, drunk- 
enness which so beclouds the intellect as to render the 
criminal incapable of forming that particular intent, 
will excuse him from that particular crime. In 
those States where murder is resolved into two de- 
grees, making murder in the first degree depend upon 
a premeditated design, proof of drunkenness becomes 
material. If the intoxication is such as to preclude 
the inference that the criminal was capable of premed- 
itation and of forming a specific intent to take life, it 
will excuse him; and, in the absence of any circum- 
stances indicating premeditation, the offense will be 
reduced to that of murder in the second degree, or of 
manslaughter.*6 The question in such cases is,;whether 


9 State v. Bullock, 13 Ala. 413; 50 Ala. 152. 

10 13 Ala. 413; 50 Ala. 152; U.§S. v. Drew, 1 Lead. Cr. 
Cases, 115 and notes. 

11 4 Black. Com. 26; Bailey v. State, 26 Ind. 422; Chuck 
vy. State, 40 Ind. 263; Bennett v. State, M. & Y. (Tenn.) ; 
133; Beasley v. State, 50 Ala. 149; Stuart v.State, 57 wean. 
178; Rogers v. People, 19 Mich. 401. 

12 U.S. v. McGlue, 1 Cranch C. C. 1. 

13 State v. Sewell, 3 Jones, (N. C.) 245. 

14 Taylor’s Med. Jur. 711. 

1s Pirtle v. State, 9 Humph. (Tenn.) 664; Lancas- 
ter v. State, 2 Lea, (Tenn.) 576; Mc Intyre v. State, 38 
Ill. 514; People v. Williams, 43 Cal. 344. 

16 State v. Johnson, 41 Conn. 584; Jones v. Com. 75 
Penn. St. 403; Rafferty v. People, 66 Ill. 118; Pirtle v. 
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the defendant was capable of a specific intent to take 
life. Buta drunken man may commit wilful and pre- 
meditated murder.” If he do it by poison knowingly 
administered, or by lying in wait, these facts are as 
conclusive against him as if he were sober; or if it ap- 
pear from any other circumstances that the murder 
was deliberate and premeditated, the fact of drunken- 
ness will make no difference in the verdict. The same 
considerations apply to all other questions of intent. 
Where a statute makes an offense to consist of an act 
committed with a particular intent, which act and in- 
tent constitute substantially an attempt to commit a 
‘higher offense than that accomplished, if the crimina} 
was so intoxicated at the time the crime was perpetra- 
ted as not to know what he was doing.or why he was 
doing it, he will be acquitted of the offense.18 

On the charge of passing counterfeit money, the fact 
of drunkenness may be taken intoconsideration by the 
jury in determining whether the defendant knew the 
bill to be counterfeit..9 To a charge of perjury also 
drunkenness may be a good defense.” 

If a person is so susceptible to stimulants, from con- 
stitutional peculiarities, that even a slight indulgence 
provokes virtual insanity, and he is aware of this ten- 
dency, no temporary insane condition produced by 
this cause will excuse; but if he does not know of this 
peculiarity of his constitution, he will not be held re- 
sponsible for the intoxication nor its consequences; 
and, a fortiori, where the stimulant is given through 
the mistake or misconduct of others.*! 

One who has given but a casual glance to the deci- 
sions of courts in this country on this subject, may 
well conclude, therefore, that the law does not make 
the drunkard’s path one of roses. 


State, 9 Humph. (Tenn.) 663; Smith v. State,4 Neb. 277; 
State v. Harlow, 21 Mo. 446; State v. White, 14 Kansas, 
538; People v. Belencia, 21 Cal. 544. 

17 21 Cal. 544; 9 Humph. (Tenn.) 663. 

18 Roberts v. People, 19 Mich. 401. 

19 Pigman v. State, 14 Ohio, 555. 

20 Lytle v. State, 31 Ohio, 196. 

21 Rogers v. State, 33 Ind. 543; Roberts v. People, 19 
Mich. 401. 
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1. APPELLATE PROCEDURE. [Amendment of Plead- 
ings.|—No Reversal to Allow Amendment En- 
larging Prayer for Relief.—Where the court grants 
relief consistent with the facts proven, without di- 
recting the complaint to be amended to pray for such 
relief, the want of amendment will not be ground 
for reversing the judgment. [In the opinion of 
the court by Taylor, J., it is said: “‘Section 2886, 
Rev. St. 1878, reads as follows: ‘The relief granted 
to the plaintiff, if there be no answer, cannot ex- 
ceed that which he shall have demanded in his 
complaint; but in apy other case the court may 
grant him any relief consistent with the case made 
by the complaint and embraced within the issue.’ 
The relief granted in the case at bar was consistent 
with the case made by the complaint. The case 
made by the complaint showed that the plaintiff 





was entitled toa strict foreclosure of the defend- 
ant’s rights and interest in the land, and that was 
the relief granted by the court. It is true, the 
relief was not granted upon the facts stated 
in the amended complaint; but it was granted 
upon the facts proved, and other facts admit- 
ted by the answer of the defendant, which 
the plaintiff had the right toavail himself 
of, as evidence showing himself entitled to the 
relief he obtained from the court. There could 
certainly be no objection to amending the complaint 
so as to make it state the case as admitted by the 
defendant’s answer, and ask relief consistent with 
the case so stated. Inthe case at bar the court 
granted the relief upon such a state of facts, with- 
out directing the complaint to be amended. In 
such case the want of an amendment of the com- 
plaint is no ground for reversing the judgment; 
for the purpose of sustaining the judgment it will 
be deemed amended. The following cases support 
the practice in the case at bar: Leonard v. Rogan, 
20 Wis. 540; Stroebe v. Fehl, 22 Wis. 337; Hopkins ~ 
v. Gilman, Id. 476; Brook v. Chappell, 34 Wis. 405- 
410; Sage v. McLaughlin, Id. 550-557; Amory v. 
Amory, 26 Wis. 152-161; Emery v. Pease, 20 N. Y. 
62-64; Boyd v. Dowie, 65 Barb. 241; Getty v. 
Spaulding, 1 Hun, 115; Hier v. Staples, 51 N. Y. 
136.’"] Forcy v. Leonard, 8. C. Wis., June 1, 1885; 
24 N. W. Repr. 78. 


2. ASSIGNMENT. [Draft.] — When Draft on As- 
signment of Debt.—A drew a draft on B, payable 
thirty-six days after date, forthe amount due from 
him for merchandise sold by A, attached the ac- 
count thereto, and had the draft discounted by a 
bank. Subsequently suit was instituted against A, 
and B garnished, whereupon the bank intervened 
and claimed the amount due from B. Held, that 
the draft amounted to an assignment of the debt, 
and that the amount due by B was not subject to 
garnishment by A’s creditor:. [In the opinion of 
the court, Cooley, C. J., says: “In the recent case 
of Grammel v. Carmer, 54 Mich. ——; s. c., 21 N. 
W. Rep. 418, the question whether a draft was an 
assignment of the fund in the drawee’s hands, to 
the extent of the sum drawn for, was considered 
and decided in the negative. That, however, was 
the case of a banker’s draft, and it was not drawn 
for the whole fund in the drawee’s hands. Many 
cases were cited in the opinion filed in that case, 
and the following, not then cited, are to the same 
effect: Shand v. Du Buisson, L. R. 18 Eq. 283; 
Lewis v. Traders’ Bank, 30 Minn. 134; s. c., 14 N. 
W. Rep. 587; Jones v. Pacific Wood, etc. Co., 13 
Nev. 359: Rosenthal v. Masten Bank, 17 Blatchf. 
818; Dolsen vy. Brown, 13 La. Ann. 551; Sands v. 
Matthews, 27 Ala. 399. But this case differs from 
Grammel v. Carmer in the fact that the draft now 
in question was drawn for the exact amount of a 
sum claimed to be due from the drawees to the 
drawer for a bill of merchandise, and that the ac- 
count was attached tothe draft, evidently for the 
purpose of being sent forward with it. When thus 
sent forward, it would explain to the drawees the 
account on which it was drawn; but it must also 
have been understood to serve a further purpose, 
namely, to be evidence in the hands of the drawees 
that the account was paid when the draft was taken 
up by them. There could be no sufficient reason 
for attaching it at all, unless it was understood that 
payment of the draft would be payment of the ac- 
count as well. By the general commercial law, as 
was said in Grammel v. Carmer, the purchaser ofa . 
draft is supposed to take it in reliance upon the re- 
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sponsibility of the drawer, and he has no other re- 
liance until it is accepted. This is the general rule. 
But if the draft is for the whole amount of a fund, 
the draft may, in connection with other circum- 
stances, tend to show an intent that it should ope- 
rate as an assignment. First Nat. Bank of Canton 
v. Railway Co., 52 Iowa, 378; 8. C.,3:\N. W. Rep. 
395. And whereas, in this case, the draft is for the 
amount of an account, and the account is attached, 
the purpose to assign appears on the papers them- 
selves, and they need no support from collateral 
circumstances. The payee, then, in taking the 
draft has a right to understand that, in addition to 
the responsibility of the drawer, he has such se- 
curity for payment as may be supplied by the ac- 
count, and that he may collect the account for the 
satisfaction of the draft. The drawer, by the pa- 
pers, in effect, says to the drawee: ‘This is my bill 
against you, which I have sold to the payee by this 
draft, and you are requested to make payment of 
itto him.’ This is what a business man would have 
a right to understand fromthem. The draft with 
the bill thus attached is not an ordinary bill of ex- 
change, but it is an order that the debtor shall pay 
the amount of his debt to the person to whom it is 
delivered. The fact that the draft is negotiable in 
form is of no importance. It does not at all tend to 
rebut the evidence of intent on the part of the 
creditor to assign the demand.”] Moore v. First 
Nat. Bank, 8. C. Mich., June 10, 1885; 28 N. W. 
Repr. 800. 


8. ASSIGNMENT FOR CREDITORS. [Interpretation.] 
Whether Deed Interpreted as an Assignment for 
Creditors or as a Mortgage.—Where an insolvent 
makes a conveyance of his property for the benefit 
of a portion of his creditors, the question, whether 
such conveyance should be regarded as an assign- 
ment for the benefit of creditors or a mortgage for 
the security of particular debts, is to be deter- 
mined by the intention of the parties as it may be 
ascertained from the circumstances of the transac- 
tion. [Inthe opinion of the court by Reed, J., it 
is said: “This court has frequently heretofore had 
occasion to determine the legal effect of transac- 
tions in which insolvent debtors have made con- 
veyances of all of their property for the benefit of 
a portion of their creditors, and it is settled by the 
cases that the question whether such conveyance 
should be regarded as an assignment for the bene- 
fit of creditors, ora mortgage forthe security of 
particular debts, is to be determined by the inten- 
tion of the parties as it may be ascertained from 
the circumstances of the transaction. If the con- 
veyance is to a trustee, and the debtor intends to 
divest himself, not only of the title tothe property, 
but of all control over it; if it is intended as an ab- 
solute conveyance of all of his property, and is 
made for the purpose of securing a distribution of 
its proceeds among his creditors, ora portion of 
them,—in legal effect it is an assignment for the 
benefit of creditors, no matter what name or de- 
signation the parties may have givenit. On the 
other hand, if the intention of the debtor is merely 
to secure his debt to one or more of his creditors, 
and the conveyance is not intended as an absolute 
disposition of his property, but he reserves to him- 
self a right therein, the conveyance will be treated 
as a mortgage, even though the debtor is insolvent 
at the time, and it covers all of his property, and 
but a portion of his debts are secured by it. 
Fromme v. Jones, 13 Iowa, 480; Lampson v. Ar- 
nold, 19 Iowa, 479; Farwell v. Howard, 26 Iowa, 
381; Kohn v. Clement, 58 Iowa, 589; s. c., 12 N. 





W. Rep. 550.””"]_ Cadwell’s Bank v. Crittenden, 8S. 
C. Iowa, June 3, 1885; 23)N. W. Repr. 646. 


4, CHAMPERTY. [Collateral Proceeding.]—Question 
of, Cannot Arise Collaterally.—If a conveyance of 
an undivided interest in land in the adverse posses- 
sion of others is made under a champertous agree- 
ment, the adverse claimants can not avail of the 
champerty as a defense *o a proceeding by the 
grantee for a partition. The question of cham- 
perty cannot properly arise except in a controversy 
between the parties to the alleged champertous 
agreement, or their privies. [In the opinion of the 
court by Mulkey, J., it is said: ‘“‘While the cases 
are not all in accord on this question, we think the 
decided weight of authority sustains the position 
that champerty cannot be made available as a de- 
fense in a mere collateral proceeding, as is sought 
to be done here. Fetrow v. Merriwether, 53 Ill. 
275; Boone v. Clules, 10 Pet. 219; Hillon v. Woods, 
L. R. 4 Eq. 482; Knight v. Bowyer,2 DeG. & J. 
444; Coleman Vv. Billings, 89 Ill. 187. This question 
cannot properly arise except ina controversy be- 
tween the parties to the alleged champertous agree- 
ment, or their privies.””] Torrence v. Shedd, 112 
Ill. 466 (adv. sheets). 


5. CONSTITUTIONAL Law. [Liberty of Speech.} 
Statute against Malicious Threats not Violative 
of Guaranty of Liberty of Speech.—The act No. 
64 of the Legislature of Louisiana of 1884, defining 
and punishing malicious threats, etc., does not vio- 
late art.4of the Constitution of Louisiana guaran- 
teeing the liberty of speech. Stute v. Goodwin, 8. 
C. of La., Opelousas, July, 1885. 





6. . [Retroactive Laws—‘ Leqalizing Acts.’’]— 
Acts Legalizing Formal Defects, Validthough Re- 
troactive.—A statute legalizing formal defectsin the 
execution of powers is valid, though retroactive. 
So held concerning the Iowa “‘actirelating to con- 
veyances of real estate by foreign executors and 
trustees, and to amend § 2352 of the code.” Iowa 
Acts of 18th Gen. Assem., ch. 162. [In the opinion 
of the court, by Adams, J., itis said: “It was not 
forthe court to set up its judgment in regard to 
the value of the property as against the judgment 
of the executors. Creditors are not complaining, 
and the court at most could only see that the sale 
was made in accordance with the provision of the 
will. Nor could the court have properly refused to 
make an order of sale. The right to sell was not 
dependent upon any showing in regard to the con- 
dition of the estate. The right was absolute. 
Whatever there was omitted, if anything, which 
ought to have been done, was under the circum- 
stances of the case a mere formality, and the only 
operation of the legalizing act is to effectuate the 
intention of the parties. In Schenley v. Com., 36 
Pa. St. 29, the court speaking of formal defects, 
says: ‘That such defects may be cured by retroac- 
tive legislation, need not be argued.’ See, also, in 
this connection, Lessee of Watson v. Bailey, 1 Bin. 
477; Underwood v. Lilly, 10 Serg. & R. 101; Barnet 
v. Barnet, 15 Serg. & R. 72; Watson v. Mercer, & 
Pet. 88; Carpenter v. Pennsylvania, 17 How. 456; 
Davis v. State Bank, 7 Ind. 316. In Cooley Const. 
Lim. 369, note, the author says: ‘Undoubtedly the 
legislature may dispense with mere matters of 
form in proceedings, as well after they have been 
taken as before.’ In State v. Norwood, 12 Md. 
195, a bond had been held invalid for want of a 
revenue stamp. The case wasappealed. Between 
the time of the rendition of the judgment below 
and the hearing in the appellate court, an act was 
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passed legalizing instruments theretofore invalid 
for want of a stamp. It was held that the act had 
the effect to legalize the bond sued on, and that, 
too, notwithstanding the fact that the judgment 
below was rendered before the act was passed. 
The moral obligation of the makers of the bond 
was unquestionable. The defense had been mere- 
ly technical, and, such being the fact, it was 
thought that congress might take away the de- 
fense, and that it was not too late so long as the 
case had not been finally disposed of. In the case 
at bar, the defendant, Callaghan, bought the land 
in good faith, so far as the petition shows, and paid 
the agreed price to the executors for the plaintiffs’ 
benefit. That money, we must assume, has been 
received by them, or is held by the executors for 
them; and now they ask a court of equity to quiet 
their title as against him, setting up mere tech- 
nical defects in the proceedings. That such de- 
fects may be cured by a legalizing statute seems to 
us clear. Possibly it might be thought that a con- 
trary rule was held in Lucas v. Tucker, 17 Ind. 41, 
but a careful examination of the case, we think, 
will show otherwise. The sale in that case was of 
Teal estate in Indiana. It was made by persons 
who had been appointed executors in Ohio, but 
who were not reappointed in Indiana. It was 
thought that such sale could not belegalized. The 
difficulty was that the persons assuming to act as 
executors could not be recognized as such in Indi- 
ana. That difficulty does not exist in the case at 
bar,—Hunt and Cowdry were re-appointed in this 
State.”] Smith v. Callaghan, 8S. C. Iowa, June 
12, 1885; 24 N. W. Repr. 50. 


J. CONTRACT [Consideration]|—Agreement to Pay 
Sub-contractor in Consideration of His not Fil- 
ing Lien, Valid.—A promise to pay the amount 
due a subcontractor in consideration of his not fil- 
ing a lien made by the former owner of the land on 
which the building had been erected, who, before 
that time, had conveyed the land to a third party, 
with covenants against incumbrances, is valid. [In 
the opinion of the court, by Orton, J., it is said: 
“This condition of things raises the following im- 
portant question: Was such promise of the de- 
fendant to the plaintiff, made under such circum- 
stances, supported by a sufficient consideration? 
It was not at that time ascertained whether the de- 
fendant owed.Calway anything or not, for he had 
asuit pending with him concerning it; and it had 
not then been ascertained whether he was not per- 
sonally liable for the claim of the plaintiff. Inthat 
interview with Chubb, the agent of the plaintiff, 
when he promised to pay the claim, he did rot 
deny or question that the plaintiff had a valid lien 
on the building for it. When asked to pay it, he 
only asked and stipulated for time; and when 
threatened with a lien upon the building, he only 
asked that it be not filed or enforced. Is it unrea- 
sonable to say that he was, at least, in doubt 
whether the plaintiff had a valid lien or not, and 
that he made the promise, and asked for the sur- 
render of the lien on the supposition that it was 
valid? But it is very clear that the plaintiff hon- 
estly believed and supposed that he had a valid 
lien, and that he intended to enforce it, and would 
have filed and attempted to enforce it, if the de- 
fendant had not promised to pay the claim. The 
contention of the learned counsel of the appel- 
lant is that, if the plaintiff had no valid lien upon 
the-building, there was no consideration for the 
promise to pay the claim; and this contention is 
enforced with great ability and much plausibility. 





But I am unable to see that this precise question is 
ngt decided in Young v. French, 35 Wis. 111, and 
that this case is not ruled by that. In that case it 
was assumed that it was a benefit and advantage to 
the promisor to have the lien forborne, and not 
enforced upon the logs in his possession, and such 
was consideration enough to support the promise. 
So, here, the filing of this mechanic’s lien upon the 
building as an incumbrance, and its attempted en- 
forcement in court, involving him in the expense 
and trouble of at least a doubtful litigation, would 
have damaged the defendant and caused him to 
suffer pecuniary loss. Toavoid these consequences 
was certainly of great benefit and advantage to 
him. It was claimed in that case that the prom- 
isee had no valid lien to forbear, but the present 
chief justice said in his opinion: ‘But it is unim- 
portant whether the plaintiff in fact had a valid 
lien or not. The defendant treated with him on 
the assumption that he had such a lien, and chose 
rather to buy him off than to contest its validity.’ 
The only reason given by the learned counsel of 
the appellant why that case is not authority in this, 
is that the defendant in this case had no interest in 
the property. But he had an interest, as we have 
seen, in discharging it from sucha lien, even if 
about that time he had it deeded to his sister; for 
the presumption is that there were covenants 
against incumbrances. Besides this, there was 
scarcely evidence sufficient, by the defendant’s own 
testimony and the deed itself, to make it certain he 
did not own the property notwithstanding the 
deed. There being nojjchange of possession or 
proof of consideration, and the defendant himself 
having caused the deed to be executed to his sister, 
so far as appears, without her knowledge or con- 
sent, and the deed never having been delivered ex- 
cept to an attorney at law for her, are circumstances 
of suspicion which make it at least very question- 
able whether the property did not ‘belong to the 
defendant when the promise was made. He, at 
least sub silentio, treated it as his own when he 
bargained with the plaintiff to release his lien upon 
it, and should now be estopped from saying that 
the property was not his, ufter inducing the plaint- 
iff to forego his lien upon it, upon the assumption 
that it was. In Griswold v. Wright, 61 Wis. 195; 
8. C., 21 N. W. Rep. 44, it is said, by Mr. Justice 
Cassoday: ‘The compromise of a doubtful claim is 
a good consideration of a promise to pay money, 
and it is no answer to an action brought upon such 
promise, to show that the claim was invalid;’ and 
the following cases are cited by him to sustain this 
doctrine: Crans v. Hunter, 28 N. Y. 389; McKin- 
ley v. Watkins, 13 Ill. 140; Draper v. Owsley, 57 
Amer. Dec. 218. The same principle is sanctioned 
in respect to the compromise of doubtful claims, 
and a promise to pay, in Kercheval v. Doty, 31 Wis. 
476. In Cook v. Wright, 1 Best & 8. 559; s. c., 30 
Law J. Q. B. 321, work had been done in paving 
streets, and the expense charged to the abutting 
lots, according to the provisions of an act of par- 
liament; and, in an interview between the defend- 
ant, who was only the agent of the non-resident 
owners of the lots, and the commissioners, he ob- 
jected both to the amount and nature of the 
charges, and denied that he was the owner of the 
lots, and stated who was. He was told that if he 
did not pay, legal proceedings would be taken 
against him, and thereupon he promised to pay a 
less amount than the claim. It was said, in the 
opinion by Blackburn, J.: ‘It appeared on the evi- 
dence that he [the defendant] believed himself not 
to be liable, but he knew that the plaintiffs thought 
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him liable, and would ‘sue him if he did not pay; 
and, in order to avoid the expense and troyple of 
legal proceedings against himself, he agreed to 
compromise ;’,and{it was held that there was suf- 
ficient consideration to support the promise. The 
ease of Callisher v. Bischoffsheim, L. R. 5 Q. B. 
449, is closely in point with this case, for the agree- 
ment or consideration was that legal proceedings 
should be postponed. It appeared afterwards that 
the claim against the defendant was wholly un- 
founded. That such a promise is not within the 
statute of frauds has been held by this court in 
Weisel v. Spence, 59 Wis. 301; s. c., 18 N. W. Rep. 
165, and in many other cases, and is well estab- 
lished by authority elsewhere. See on this ques- 
tion, as well as on the above question also, Cowen- 
hoven v. Howell, 36 N. J. Law, 323; Train v. Gold, 
5 Pick. 380; Hubbard v. Coolidge, 1 Metc. 84; Al- 
ger v. Scoville, 1 Gray, 391; Walker v. Penniman, 
8 Gray, 288; Wood v. Corcoran, 1 Allen, 405; Wills 
yv. Brown, 118 Mass. 137; Hoppock v. Wicker, 4 
Biss. 469; affirmed in 6 Wall. 94; Townsley v. Sum- 
rall,2 Pet. 170. The cases cited by the learned 
counsel of the appellant are very different in their 
facts, and not applicable. The plaintiff asserted 
his claim against the defendant in {perfect good 
faith; and, relying on his promise to pay it, for- 
bore filing and prosecuting his lien on the building 
which he honestly believed he held. This case is 
stronger and clearer than most similar cases for 
the application of the principle.”] Hewett v. Cur- 
rier, S. C. Wis., June 1, 1885; 23 N. W. Repr. 884. 


8. CORPORATION. [Delegation of Powers]—Loca 
Board of Health cannot Delegate Power to Em- 
ploy Physician.—A township board of health can- 
not delegate the power to employ a physician to 
treat persons affected with small-pox to a commit- 
tee none of whom are members of the board; nor 
can the members of such board, by their separate 
acts and declarations ratify the acts of the commit- 
tee appointed by them, and thus render the county 
liable for the expense incurred. In theopinion of 
the court by Rothrock, J., itis said: “It will be 
observed that this statute provides that local 
boards of health shall appoint a competent physi- 
cion to the board, who shall be the health officer 
within its jurisdiction. And the board is author- 
ized to regulate all fees and charges of persons em- 
ployed by them in the execution of the health 
laws, and of their own regulations. The evidence 
shows that the plaintiff was not employed by the 
board of health; he was employed by a committed 
appointed by a majority of the board. We are 
therefore required to determine the question 
whether the board of health could delegate the 
power to employ a physician to a committee, none 
of whom were members of the board. We think 
it is very clear that the discretion as to what phy- 
sician shall be employed, must be exercised by the 
board, and that it cannot be delegated to a com- 
mittee. And although the plaintiff, after he en- 
tered upon the employment, saw two of the trus- 
tees, who as individually directed him to attend 
the small-pox patients, and do what appeared to 
be necessary in the premises, we do not think this 
can be regarded as an employment by the board. 
In Herrington v. District Tp. of Liston, 47 Iowa, 
11, it is said: “The question is here presented 
whether a corporation whose business is transact- 
ed by a board of directors, can be bound by the 
assent of a majority of the directors to a contract 
expressed otherwise than at a duly convened meet- 
ing. We are of opinion that it cannot. While it is 





true, a majority of the board will govern in the 
absence of a provision by statute, or in the articles 
of incorporation, requiring the concurrence of a 
greater number, yet their determination is valid 
only after the minority have had an opportunity 
to be heard. A board must act asaunit and in 
the manner prescribed. The determination of the 
members individually is not the determination of 
the board ;” citing McCullough v. Moss, 5 Denio,577; 
Livingston v. Lynch, 4 Johns. Ch. 596; Rice v. Ply- 
mouth Co., 43 Iowa, 136. And see Taylor v. Dis- 
trict Tp. of Wayne, 25 Iowa, 447. Our con- 
clusion is that the plaintiff, not having shown an 
appointment by the board of health, cannot recov- 
er ia this action. The facts show that this deter- 
mination works an apparent hardship in this case. 
But we cannot allow hardships in individual cases 
to lead to the establishment of a rule which would 
work a great mischief to the public atlarge. Ifwe 
were to overturn what we regard as a well estab- 
lished rule to prevent hardship in this case, we 
would turn loose upon the local school boards and 
other local bodies in this State all sorts of solicit- 
ors, who could obtain the individual assent of 
members of the boards to all manner of contracts 
and expenditures which could not be obtained 
from the boards acting as a unit. The statute pro- 
viding for a board of health provides for meetings 
of the board at any time that the necessities of the 
health of their respective jurisdictions may de- 
mand, and the board in this case should have met 
as a board when it was known the plaintiff’s ser- 
vices were required, and made the proper ap- 
pointment as a board. They could not by their sep- 
arate acts and declarations ratify the act of the com- 
mittee appointed by them. They should have rat- 
ified it as a board of health before the service was 
performed.”] Young v. County of Blackhawk, 8S. 
C. Iowa, June 9, 1885; S. C. 23 N.jW. Repr. 923. 





9. [Stockholder]|—Motion for Execution un- 
der Mo. Statute does not Abate with Death, etc.— 
Though in the statutory proceeding under § 736 R. 
S., of motion for execution against a stockholder in 
a corporation no formal decree or judgment is en- 
tered, but simply an order for execution for such 
balance, after allowing such payments and offsets 
as may be found to be due on his stock, itis in 
the nature of a pending action, and does not abate 
by reason of the death of the stockholder if com- 
menced against him in his lifetime. 


10. [Sheriff's Return]—Conclusive of Corpor- 
ate Insolvency.—Such motion will only be sus- 
tained upon the showing by the sheriff’s return 
that the execution had been levied on the goods 
and chattels of defendant corporation, and that 
still a balance remained unsatisfied. Where a 
garnishee is summoned who is conceded to have 
been indebted to the corporation, and released by 
plaintiff, the execution will be credited with the 
amount due by such garnishee as if it were paid. 
Marks v. Hardy, 8. C. Mo., June 8, 1885. 





11. CrrmrnaL Law. [Larceny]—Procuring Money 
by Sham Bet and Legerdemain with Cards, when 
Deemed Larceny.—S introduced himself to B as a 
traveler for a tea-dealing firm in Cincinnati, and 
told him that one of the means used for getting 
custom in a new place was offering purchasers a 
chance, by drawing cards, to get fifty pounds free, 
in addition to the purchase, if they drew the win- 
ning card. In order to carry out the scheme, he 
wanted B to accompany him, and showed him how 
to draw the lucky card, by a little dot on the back. 
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While they were practicing, and B succeeded each 
time in drawing the card, J, a confederate of S, 
came up, appearing to be a stranger, and inquired 
what they were doing, and S told him he would 
show him, and gave him the same explanation as 
to the mode of selling tea, but did not tell him 
about the marked cards. S, after some talk, said 
that B could draw the fifty-poundecard. J, offered 
to bet $100 that he could not, and held out to S 
what seemed to be a roll of bills. S said he had 
not the money, but had a $300 check. J said he 
did not want the check; he wanted money. S 
asked B if he had it. B said he had not $100, but 
had $80. B, at S’s request, handed him the $80, 
and S whispered to him to draw the marked card. 
He drew it, and it was a blank, and S at once hand- 
ed the money toJ. This was held to be larceny. 
[In the opinion of the court by Campbell, J., it is 
said: ‘In Robson’s Case, Russ. & R. 413, the cir- 
cumstances were nearly like those in the present 
case, and where they differed, it was not in a way 
to negative criminality here. In that case, the per- 
son whose money was alleged to have been stolen, 
was induced to take part in a bet, and put his 
money in the hands of a stakeholder, who paid it 
over to the winner. The bet, as here, was got up 
by confederates, who played into each others’ 
hands, and one of whom persuaded the victim that 
the bet was certain. They were convicted of lar 
ceny, and the trial judge, who allowed the convic- 
tion, reserved the point for the opinion of the 
judges, ten of whom met and agreed in sustaining 
the conviction, because, at the time of taking, the 
owner only parted with the possession of the mon- 
ey. As the opinions are not reported, it can only 
be inferred that the judges thought there was no 
bona fide wager which made the stakeholder any- 
thing more than the temporary bailee, and there- 
fore the transfer and acceptance by the apparent 
winner were unauthorized, and operated asa fe- 
lonious taking. The case is substantially like this, 
except that Brown made no bet, but handed his 
money to Shaw on the belief that there was a real 
bet between him and Jones. Brown himself de- 
serves no special favor for undertaking to facilitate 
Shaw’s knavery. But this does not help respond- 
ents, whose methods consisted in tempting weak 
fools into confiding in their superior cunning. 
Their offense is the same as if Brown had been al- 
together virtuous. They used just so much trick- 
ery as was necessary to get his money ona sham 
bet, and that was enough, as we think, to bring 
them within the law.”] Peoplefv. Shaw, 8S. C. 
Mich., June 17, 1885; 24 N. W. Repr. 


12, CRIMINAL Law—Statutory -Offense of Sending 


Threatening Letters, etc.,°Different from that of 
Libel.—In a prosecution under act Mo. 64 of 1884, 
of the Legislature of Louisiana, deferring and 
punishing the offense of maliciously sending 
threatening letters, etc., proof of thé truth of the 
charges threatened to be made is not per se a jus- 
tification under the statute, though such proof in 
connection with other evidence tending to rebut 
the malicious intent might, under some circum- 
stances, be admissible; the offense is entirely dif- 
ferent from libel, and neither the letter nor the 
reason of the constitutional provision permitting 
the truth of the libel to be given in evidence has 
any application to a case under this statute. State 
v. Goodwin, S. C. of La., Opelousa, July, 1885. 


13. DaMaGEs. [Measure of—Prospective Profits— 


Telegraph Co.J—Telegraph Co. not Liable for 
Loss on Prospective Contract.—Paintiff’s agent 





~ cover the amount paid for the telegram. 


telegraphed him an offer to buy apples at two 
dollars per barrel, but by the negligence of the 
agents of the telegraph company the telegram was 
not properly copied, and plaintiff took no notice of 
it, and afterwards the price of apples advanced, 
and in purchasing he was obliged to pay the ad- 
vance price. Held, in an action against the tele- 
graph company for his loss, that he could only re- 
{In the 
opinion of the court by Adams, J., it is said: “In 
Hibbard v. W. U. Tel. Co., 33 Wis. 567, the court 
said: “‘Profits on a contract never made, are quite 
too remote and uncertain to be taken into consid- 
eration. Inthe case at bar the plaintiff merely 
lost an offer, and if we were to apply the rule 
above mentioned; it would be clear that the plaint- 
iff could not recover more than the cost of the tel- 
egram. But we need not go so far as to hold the 
above rule applicable. In no event could the 
plaintiff recover more than the value of the offer, 
and that could not be greater than the value of the 
contract would have been, in case the offer had 
been received and accepted. Now, the value of a 
contract for the purchase of property, where noth- 
ing is paid, is the difference between the amount 
agreed to be paid and such greater amount, if any, 
as the property may be worth in the market; and 
where damages are allowed fora breach of the 
contract, they are to be estimated as of the time of 
the breach. See Sedg. Dam. 313, and cases cited.”’] 
Pennington v. Western Union Tel. Co., 8S. C. 
Iowa, June 13, 1885. 


14. [Trespass|—For Cutting Logs 
on Land of Another by Mistake.—Where logs are, 
by mistake, cut on the land of another and hauled 
and deposited in a creek several miles away, the 
measure of damages is the value of the logs on the 
plaintiff’s land before they were cut, and not their 
value in the creek. [In the opinion of the court 
Sherwood, J., said: ‘“‘We discover nothing in the 
case indicating any wilful or negligent trespass on 
the part of the defendant or the company’s em- 
ployees. The general rule of damages is the value 
of the property lost under such circumstances at 
the time and place of ¢éonversion. The declaration 
avers plaintiff’s possession of the land, and the 
ownership of the property taken, and that upon 
the land the property wastaken, and there came 
to the possession of the defendant by finding, and 
on the same day and place the defendant convert- 
ed the same. The record shows this declaration 
supported by the proofs. Complete indemnity for 
the actual loss sustained in this case by the plaint- 
iff is what he was entitled to recover. In civil ac- 
tions the amount of recovery does not depend up- 
on the form of the action, in a case like the pres- 
ent; but whether it be upon contract or intort, the 
proper measure of damages, except in cases where 
punitory damages are allowed, is just indemnity to 
the party injured for the loss, which is the natural, 
reasonable, and proximate cause or result of the 
wrongful act complained of. Baker v. Drake, 53 
N. Y. 211; Page v. Fowler, 39 Cal. 412; Forsyth v. 
Wells, 41 Pa. St. 291; Single v. Schneider, 30 Wis. 
570; Hungerford v. Redford, 29 Wis. 345; Allison 
v. Chandler, 11 Mich. 542; Warren v. Cole, 15 
Mich. 265; Daily Post Co. v. McArthur, 16 Mich. 
447; Northrup v. McGill, 27 Mich. 238; Winchester 
v. Craig, 33 Mich. 205; Allen v. Kinyon, 41 Mich 
281; 8. c. 1 N. W. Rep. 863; Weymouth v. Railway 
Co., 17 Wis. 550; Tilden v. Johnson, 52 Vt. 628; 
Cushing v. Longfellow, 26 Me. 306; Ensley v. Nash- 
ville, 2 Baxt. 144; Thompson v. Moiles, 46 Mich. 
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42; s.c.8N. W. Rep. 577. Each case, however, 
must necessarily to a very great extent depend 
upon its own peculiar circumstances and equities. 
Erwin v. Clark, 13 Mich. 10; Ripley v. Davis, 15 
Mich. 80; Allen v. Kinyon, 41 Mich. 281; s.c. 1 N. 
W. Rep, 863.”"] Ayres v. Hubbard, 8. C. Mich., 
June 10, 1885; 23 N. W. Repr. 829. 


15. DEED — [Condition Subsequent — Restraint of 
Trade.|}—A condition in a deed that in the event 
of the property conveyed being used for the sale of 
liquor, it should revert to the grantor, is valid. 
[In the opinion of the court by Cooley, C. J., it is 
said: “The defendants also rely upon the legal 
proposition that conditions in restraint of trade 
are void. This, in its application to a parallel case, 
was considered in Beal v. Chase, 31 Mich. 490, 
where the authorities are collated and examined. 
It was there held that a covenant in restraint of 
trade, so far as the covenantee had in his own bus- 
iness an interest in enforcing it, might be valid. 
‘This case comes within the decision in that case. 
See, also, Doty v. Martin, 32 Mich. 462; Casweil v. 
Gibbs, 33 Mich. 382. Thereis nothing in the posi- 
tion taken by the defense that the condition tends 
to the establishment of a monopoly in the business 
of selling intoxicating drinks, and is thus opposed 
to public policy. Itis not the policy of this State 
that every one should sell intoxicating drinks who 
pleases. On the contrary, heavy taxes are levied, 
and onerous conditions imposed by the State for 
the express purpose of limiting the number of 
those who shall sell; and the condition in question 
is directly in the line of that policy, instead of be- 
ing opposed to it.”] Watrous v. Allen, 8.C.Mich., 
June 17, 1885; 24 N. W. Repr. 104. 


16. ° . [Lquity.)— What? Relief Equity 
will Grant to the Grantor in Such a Deed.—While 
equity will not declare the estate of a grantee for- 
feited for a breach of a condition in the deed 
against the use of premises conveyed in the sale of 
liquor, it will enforce such condition as an agree- 
ment, and enjoin him from its violation, and such 
Temedy may be had by and against the assigns of 
the respective parties. [In the opinion of the 
court by Cooley, C. J.,’it is said: “This disposes of 
all the grounds of defense which are brought to 
our notice by the brief in this court. The com- 
plainants are not entitled to enforce a forfeiture of 
the estate in equity, for equity does not aid in en- 
forcing forfeitures. Crane v. Dwyer, 9 Mich. 350; 
White v. Port Huron, etc. R. Co., 13 Mich. 356; 
Wing Vv. Railey, 14 Mich. 83; Horsburg v. Baker, 1 
Pet. 282; Livingston.jv. Tompkins, 4 Johns. Ch. 
415; Smith v. Jewett, 40 N. H.530; Warnerv. Ben- 
nett, 31 Conn. 468. But on the hearing in this 

_court they do not claim a forfeiture, and only ask 
the enforcement of the condition as an agreement. 
This is a remedy much more favorable to the de- 
fendants than the remedy at law, for the equitable 
remedy only compels the party to abide by the 
agreement, while the remedy atlaw takes from him 
the property he has paid for, and operates as a 
punishment. Injunction then, to restrain a breach 
of a condition, if the condition is legal, is perfectly 
reasonable. It was so declared in Clark v. Martin, 
49 Pa. St. 289, where, as in this case, the remedy 
was sought by a grantee of the party in whose favor 
the conditionjhad been reserved. He had become 
purchaser of a lot adjoining that which the defend- 
ant had bought subject to the condition, and was 
held entitled toa perpetual injunction, upon the 
ground that the condition was imposed for the ben- 
efit of such adjoining lot. ‘Common sense,’ say 











the court, ‘cannot doubt its purpose; and thus it 
becomes plain thatthe duty created by the con- 
dition and restr.ction is a duty to the owner of the 
adjoining lot, whoever he might be.’ A like case 
is Whitney v. Union R. Co., 11 Gray, 359. Bige- 
low, J., delivering the opinion of the court, after 
speaking of the restrictions which appeared in the 
deed then in question, said: ‘The purpose of in- 
serting them in the deed is manifest. It was to 
prevent such a use of the premises by the grantee, 
and those claiming under him, as might diminish 
the value of the residue of the land belonging to 
the grantor, or impair its eligibility as sites for pri- 
vate residences. That such a purpose jis a -legiti- 
mate one, and may be carried out consistently with 
the rules of law by reasonable and proper coven- 
ants, conditions or restrictions, cannot be doubted. 
Every owner of real property has the right so to 
deal with it as to restrain its use by his grantees 
within such limits as to :prevent its appropriation 
to purposes which will impair the value or dimin- 
ish the pleasure of the enjoyment of the land 
which he retains. The only restriction on this 
right is that it shall be exercised reasonably, with 
a due regard to public policy, and without creating 
any unlawful restraint of trade. Nor can there 
be any doubt that in whatever form such a restraint 
is placed on real estate by the terms of a grant, 
whether it is in the technical form of a condition 
or covenant, or of a reservation or exception in the 
deed, or by words which give to the acceptance of 
the deed by the grantee the force and effect of a 
parol agreement, it is binding as between the 
grantor andimmediate grantee,and can be enforced 
against him by suitable process, both in law and 
in equity.’ And he proceeds to show that it may 
also be enforced as against those who shall derive 
interests through or under the grantee. Those 
cases in which it is held that the fact that a penalty 
or forfeiture is imposed for doing a prohibited act 
is no obstacle to the interposition of equity by in- 
junction, rest on the same principle. French v. 
Macale, 2 Drury & War. 269; Coles v. Sims, Kay, 
56; 5 De Gex, M. & G. 1; Barret v. Blagrave, 5 
Ves. 555; Brady v. Martin, 1 Cox, 26. So do cases 
in which specific performance is decreed, notwith- 
standing the contract provides for stipulated dam- 
ages. Fox v. Scard, 33 Beav. 327; Howard v. 
Woodward, 10 Jur. (N. S.) 1123. This is perfectly 
reasonable and equitable; for the penalty, forfeit- 
ure, or fixed damages are only agreed upon to ren- 
der it more improbable that the act against which 
they are directed will be committed. The cases 
above referred to sufficiently show that the remedy 
may be had by and against the assigns of the re- 
spective parties, but the following cases may be 
cited to the same: Tulk v. Moxhay, 2 Phil. 774; 
Mann v. Stephens, 15 Sim. 377; Hills v. Miller, 3 
Paige, 254; Barrow v. Richard, 8 Paige, 354; Brou- 
wer Vv. Jones, 23 Barb. 153; Linzee v. Mixer, 101 
Mass. 512; Gibert v. Peteler, 38 N. Y.165: Atlantic 
Dock Co. v. Leavitt, 54 N. Y. 35. Even a parol 
agreement, if once executed, may be subsequently 
enforced in behalf of parties for whose benefit it 
was intended. Tallmadge v. East River Bank, 2 
Duer, 614. That a condition like that in this case 
is valid inlaw was decided in Smith v. Barrie, 22 
N. W. Rep, 816, at the last term of this court, and 
is not now in question. A perpetual injunction 
should be decreed, and complainant should recover 
his costs. Sherwood and Champlin, JJ., con- 
eurred. Campbell, J., said: ‘I think the case is 
not one for equity.’”] Watrous v. Allen, S.C. 
Mich., June 17, 1885; 24 N. W. Repr. 104. 
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17. Domicit— When Domicil of Origin Prevails in 
Case of Unsettled Residence.—A Scotchman ob- 
tained a commission in the English army in the 
year 1810, and at once proceeded with his regiment 
on foreign service and served abroad until the year 
1860, when he sold his commission and retired from 
the army. From 1860 until his death he resided in 
lodgings, hotels, and boarding-houses in various 
places in England, and died in 1882 in a private 
hotel in London, a bachelor and intestate. He 
never visited Scotland after 1810, and during the last 
twenty years of his life never left the territorial 
limits of England. Held, that he had not lost his 
domicile of origin. [The following cases were ex- 
amined: Arnott v. Groom, Court of Sessions Cases, 
1846, 9 D. 142, cited'in Diceyjon Domicil, 57; Ud- 
ney v. Udney, L. R. 1 Se. App. 441; Doucet v. Geo- 
hegan, 9 Ch. Div. 441; Hodgson v. De Beauchesne, 
12 Moore P. C. 285; s. c., 38 Law Times Rep. (0. 
S.) 36; Haldane v. Eckford, L. R. 8 Eq. 651; s. c., 
31 Law Times Rep. (N. 8.) 87; Bell v. Kennedy, 1 
H. L. Se. 307; Brown v. Smith, 15 Beav. 444; Mun- 
ro v. Munro, 7 Cl. & Fin. 842; Attorney-General v. 
Dunn, 6 Mees. & W. 511; Stanley v. Barnes, 3 
Hagg. Ecc. 373.] Pe Patience, English Chancery 
Division, March 24, 1885; 52 Law Times Rep. (N. 
8.) 687. 


18. Escrow. [Agency.|—Depositary of Escrow is a 
Special Agent.—“The depositary of an escrow is a 
special and not a general agent, and the person 
dealing with him is bound to know the extent of 
his powers. Smith v. South Royalton Bank, 32 Vt. 
350. It is the settled doctrine that the delivery of 
an escrow by the-depositary to the grantee named 
therein, without a compliance with the conditions, 
is not a delivery with the assent of the grantor, and 
conveys no title, and that the authority of the de- 
positary of an escrow is limited strictly to the con- 
ditions of the deposit, a compliance with which 
alone justifies the delivery. Stanley v. Valentine, 
79 Ill. 544; Evarts v. Agnes, 4 Wis. 343; Ogden v. 
Ogden, 4 Ohio St. 182; Smith v. South Royalton 
Bank, supra.” Chicago etc. Land Co. v. Peck, 
112 Ill. 408, 447, opinion by Sheldon, J. 








CORRESPONDENCE. 


STATUTORY BONDS WITH SUPERADDED CON- 
DITIONS. 
To the Editor of the Central Law Journal: 

Your correspondent Mr. Rivers is somewhat hasty 
in his criticism of your note to the opinion in Rubel- 
mann Hardware Co. v. Greve, 21 Cent. L. J. 108. You 
remarked that the cases cited were “the only Ameri- 
can cases which bear on the precise point involved.” 
The “point involved’? was, whether an action could be 
maintained on the ‘‘superadded condition,” not pre- 
scribed by the statute, but interpolated in a statutory 
bond? The cases supplied by Mr. Rivers are of suits 
on the statutory conditions, and therefore do not 
“bear on the precise point involved” in the Rubelmann 
ease. Jus. 





QUERIES AND ANSWERS. 


(Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their anewers 
as brief as may be.—Ed.]} 

QUERIES ANSWERED. 

Query No. 6.—[21 Cent. L. J. 120.] I am trying to 
find out, from the derivation of the two names, wheth- 
er Miller can be regarded as idem sonans with Millen. 
I have a case depending upon the question. 

JOHANNES FACTOTUM. 


Answer:—Probably not. For a full collection of 
cases on idem sonans see 24 Alb. L. J. 445; also note in 
35 N. J. Eq. 398. B. K. MILLER, J. 

Milwaukee. 


Another Answer:—Johannes Factotum will proba- 
bly be able to show to the court that Miller can be 
properly regarded as idem sonans with Millen. A good 
deal will depend on the special facts of the particular 
ease. Lord Mansfield applied the test whether or not 
“the omission or addition of a letter would change the 
word so as to make it another.” In Ward vy. State, 28 
Alabama, 53, it was said: “If the names may be 
sounded alike without doing violence to the power of 
the letters found in the variant orthography, then the 
variance is immaterial.”” McInnis and McGinnis were 
held to be covered by the doctrine in Barnes v. People, 
18 Ill. 52. Conly and Connolly in Fletcher v. Conly, 2 
Greene, (Iowa) 88; usury and usuary in Gresham v. 
Walker, 10 Ala. 370. If the inquirer will secure a copy 
of Browne’s Humorous Phases of the Law, he will 
find a pretty full collection of the Adjudicated Exam- 
ples, on page 439 to 443 inclusive, and will have a good 
law book left over after the investigation. 

H. M. WILTSE. 








RECENT PUBLICATIONS. 


LAWSON ON PRESUMPTIVE EVIDENCE. The Law of 
Presumptive Evidence, Including Presumptions both 
of Law and of Fact, and the Burden of Proof both 
in Civil and Criminal Cases. Reduced to Rules. 
By John D. Lawson. Author of a similar work on 
“The Law of Expert and Opinion Evidence.” San 
Francisco: A. L. Bancroft & Co. 1885. 





Mr. Lawson’s work is the best presentation of the 
modern case law on the subject of presumptive evi- 
dence, but we doubt whether he has discriminated 
with sufficient clearness between evidence which is 
merely relevant because having a tendency in connec- 
tion with other evidence to support an issue, and evi- 
dence which reaches that degree of probative force 
which entitles it to be called presumptive,—that is, 
which is either conclusive of a certain fact by reason of 
some rule of law founded in public policy or other- 
wise which is sufficient to take the question to the 
jury, and to uphold the verdict of the jury if it be in 
conformity with the tendency of the evidence. The 
work is in the form of rules, illustrations and notes, 
like the previous work of the same author on the sub- 
ject of Expert and Opinion Evidence. It is well pre- 
sented by the publishers and cannot fail to prove a very 
valuable work for a lawyer’s library. 





MANUAL OF WILLS.—A Manual Relating to the Pre- 
aration of Wills; with an om of Forms. A 
ook of Massachusetts Law. By George F. Tucker, 

Counsellor at Law. Boston: Published by George 


- Reed. 1884. 


While this book purports to be “a book of Massa- 
chusetts law,’’ it cites many authorities outside of 
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Massachusetts, English and American. It is a small 
octavo of 250 pages, well printed and bound in cloth. 
No doubt it will prove a useful hand book to the stu- 
dent and practitioner. 





STEWART ON HUSBAND AND WIFE.—The Law of Hus- 
band and Wife, as Established in England and the 
United States. By David Stewart, Esq., of the Bal- 
timore Bar, author of ‘‘Marriage and Divorce.” 
San Francisco: Sumner Whitney & Co. 1885. 


This is one of a series of small books issued by 
Messrs. Sumner Whitney & Co., known as the ‘*Prac- 
titioner’s Series.’’ Our readers are so familiar with the 
general style of these books that it is unnecessary to 
explain it to them. They are, for the most part, brief 
statements of doctrine and digests of points, greatly 
crowded together, and affording a very numerous cita- 
tion of adjudged cases. Their highest value consists 
in the fact that they are the best indexes extant of the 
case law upon the particular topics to which they re- 
late. Mr. Stewart is the author of another work, in 
the same series, on the law of “Marriage and Divorce,” 
and these two works are intended by him to cover the 
whole subject of marriage and marital rights. It 
would be hard to over-estimate the value of sucha 
work as this to the busy judge or practitioner. Nearly 
half the space of this volume is taken up with citations 
of cases printed in the finest type. Some of the sec- 
tions, not much more than a page in length, have sev- 
eral hundred cases cited in support of the propositions 
which they lay down. The enormous industry which 
has collected all these materials and arrayed them un- 
der their proper heads, and cited every case with the 
particular point or proposition which it supports, can- 
not fail to excite the admiration of the reader. 








JETSAM AND FLOTSAM. 


THE Law oF LIBEL IN WALL STREET.— A short * 


time ago three corporations, the Western Union Tele- 
graph, the Missouri Pacific Railwayand the Manhattan 
Elevated Railway, commenced criminal prosecutions 
against the Wall Street Daily News. These proceed- 
ings are based on the provisions of the New York Penal 
Code, by which, “knowingly making false statements 
calculated to affect the market price of corporate se- 
curities,” is declared a criminal offense. The three 
corporations are nominally one complainant, and officers 
of each company swear to the affidavits charging the 
defendant with the offense. It would seem, however, 
that Mr. Jay Gould is the real prosecutor, and that the 
actions are his answer to a series of attacks upon his 
corporate methods by the journal in question. The 
preliminary hearing in one case, that of the Manhattan 
Elevated, is now proceeding before a police justice. 
The alleged libel in this instance was a statement that 
the six per cent. dividends which the company pays 
upon its $26,000,000 of stock are not earned, but are 
pieced out by bond sales. The treasurer of the com- 
pany, as nominal complainant, deposed that this state- 
ment was false. On the witness stand, however, he is 
confronted with the company’s sworn reports to the 
State railroad commissioners. They show that on De- 
cember 31, 1884, when the Manhattan Company had 
existed six months, and had declared two quarterly 
dividends, there was, after paying arrears of taxes, a 
deficiency in income of $800,000. The facts, as brought 
out, seem to be that when the elevated roads of New 
York City were finally consolidated in the Manhattan 
Elevated, the latter had a floating debt of about #2,- 
000,000, most of which, together with unpaid taxes 
amounting to some $1,000,000, were chargeable to in- 





come. If paid out of earnings this debt would of 
course preclude payment of dividends for some time. 
There were, however, some bonds of the Metropolitan 
Company, one of the roads consolidated, which had 
been turned over to the Manhattan. These bonds were 
sold and the debt apparently paid with the proceeds, 
so that the earnings could be used for dividends. The 
developments so far are not calculated to encourage 
Mr. Gould’s efforts. His success would make intelli- 
gent criticism upon corporate manipulators of this 
kind dangerous. Inthe past there has been too little 
real scrutiny of the statements, or publicity given to 
their methods. In the present instance the complaint, 
made by the architect of such a man as Wabash, can 
only be characterized as impudence.—Bradstreet’s. 

LAW JOURNAL (LONDON) LAW AND GOSPEL.— 
‘‘Sam” Jones, the Kentucky evangelist, was originally 
a lawyer, and on his conversion joined the Methodist 
Church. 


MIGHT HAVE BEEN A GREAT LAWYER.—There were 
whole rooms full of busts and statutes, in Mr. Story’s 
great studio—busts of Robert and Mrs. Browning, of 
Keats and Shelley, of Shakespeare, Beethoven and 
many another, statues of Medea, of Horace’s witch- 
like Canidia, of Ruth as she gleaned “amid the alien 
corn,” and of Esther, who is even now growing under 
the sculptor’s fingers—but it was the Cleopatra to 
whom I returned after I had seen all the others. 
Standing beside her and smiling benignly at our 
praises, Mr. Story told a droll tale of an old friend of 
his father’s who, when the son had been some twenty 
years a sculptor, visited him in Rome. The visitor, 
himself a man of the law, had the profoundest respect 
for his own profession; and after he had gone through 
the studio he stood and regarded Story sorrowfully. 
“Ah, William,” he said, “to think you might have fol- 
lowed in your father’s footsteps! You might have 
been a great lawyer—you hadit in you—and you chose 
to stay on here in Rome and pinch mud !”—Rome Cor. 
N. Y. Tribune. 


MepicaL Books as EvIDENCE.—Medical books, 
though shown to be standard authority, are not admis- 
sible in evidence in actions for damages for personal 
injuries, to prove the nature and extent of such inju- 
ries and their effect. Where a medical expert refers 
to medical books to sustain his opinion, such books 
may be admitted to contradict him: Gallagher v. Mar- 
ket St. R. Co., Supreme Court of California, May 6, 
1885. : 

THE Mipsiip Mire.—The kids of the Columbia 
Jurist have not only tendered us good advice on seve- 
ral occasions, but they have taken the name of our Al- 
bany brother in vain. The aforesaid brother says: 
‘*The ‘Mid-ship mite’ pats ‘the ruler of the queen’s 
navee’ on the back—The Columbia Jurist calls us its 
‘esteemed contemporary.’ This is too, too much.” 
This reminds us of a little joke that happened at the 
time of the great Chicago fire A commission mer- 
chant in Cairo wrote to a dealer at a little railway sta- 
tion: “‘What aterrible calamity has befallen our sister 
city !”” 

LAWYERS IN OHIO.—The last edition of the Ohio 
State Directory, compiled last summer, under the 
head of “Attorneys-at-Law,” contains the names of 
the lawyers of Ohio. The total number of individual 
names (not firms) is 3,687, which, though much less 
than generally supposed, is probably very nearly cor- 
rect. The Bar of Cincinnati number 700, of Cleveland 
349, Columbus 180, Dayton 78, Akron 49, Canton 43, 
Mansfield 47, Sandusky 31, Springtield 52, Steuben- 
ville 32, Tiffin 24, Toledo 79, Youngstown 58, Zanes- 
ville 48, Hamilton 42, Lima 26, Warren 36, Portsmouth 
2%5.—Cineinnati Law Bulletin. 








